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Judicial Dialogue in a Multilevel

Constitutional Network
The Role of the Portuguese Constitutional Court
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I. Introductory remarks

The purpose of this article is to research whether the Portuguese Constitutional Court
establishes a judicial dialogue with other courts, namely international, European, or
even foreign constitutional courts. As multilevel constitutionalism implies the exist-
ence of a considerable number of common values, principles, and rules that emerge
precisely from the interaction between national, international, and European law, the
courts—as appliers of the law—surely play a significant role in the disclosure of those
values, principles, and rules. Therefore, ‘judicial dialogue’ should be seen as a powerful
tool in a multilevel constitutional system.

First of all, we will focus on the meaning of the expressions ‘multilevel constitution-
alism’, ‘transnational constitutionalism’, and ‘constitutional pluralism’, since they are
not synonymous. Secondly, we will clarify what ‘judicial dialogue’means in a multilevel
constitutional system and we will draw attention to the difficulties that it usually faces.
Thirdly, we will briefly mention the openness of the Portuguese Constitution to the
multilevel constitutional system; and, fourthly, we will concentrate on the Portuguese
Constitutional Court and its case law. After explaining the reasons why and how this
Court uses European, international and even foreign law, we will analyse some
decisions in four particular matters that illustrate rather well the position of the Court.

II. A brief overview on multilevel constitutionalism, transnational
constitutionalism, and constitutional pluralism

Although we cannot discuss and develop the concept of multilevel constitutionalism1

in this study, nor distinguish it from some other closed concepts, such as transnational

* Professor at the Faculty of Law of the University of Lisbon. Judge of the Portuguese Constitutional
Court.
** Professor at the Faculty of Law of the University of Lisbon. Ex-Advisor at the Cabinet of Judges of the

Portuguese Constitutional Court.
1 On the concept of multilevel constitutionalism see, among many others, Ingolf Pernice, ‘Multilevel

Constitutionalism in the European Union’ (2002), 27 European Law Review 511–29; Ingolf Pernice and
Franz C. Mayer, ‘De la Constitution composée de l’Europe’ (2000), 6 Revue Trimestrielle de Droit Européen
623–48; Ana Maria Guerra Martins, A natureza jurídica da revisão do Tratado da União Europeia (Lex,
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constitutionalism2 and constitutional pluralism,3 we will briefly mention that now-
adays there are a significant number of centres of political decision that legislate
beyond the State, since some competences, per definitionem, overcome the territorial
scope of it. Therefore, they can only be effectively implemented at a supranational or a
transnational level.4

By adopting legal rules that are not only applied to the States but also potentially to
the citizens of each State,5 those political centres dispute the political power of the State.
Consequently, one has to accept that the concepts of constitution and constitutional-
ism are no longer exclusively linked and limited to the State.6 For those who accept
either the multilevel constitutionalism or the constitutional pluralism,7 the substantive
concept of constitution—we are not talking about the formal one—applies not only to
the national level but also to the supranational or the transnational levels of political
power. Moreover, each level has its legal order, each one establishing a horizontal and
non-hierarchical relationship with the others.

As a matter of fact, after World War II, one can clearly distinguish a global legal
order, some regional legal orders, and many national legal orders, where, according to
some scholars,8 one can identify public powers—the normative, the executive, and the
judicial one—as well as some forms of participation of the citizens. Therefore, the birth
of a constitutional global order and a European constitutional order cannot be denied.9

The awareness of the difficulties faced by every single State in overcoming the
challenges of globalization on its own10 leads to a ‘Global Law’ that tends to disclose

Coimbra, 2004); Ana Maria Guerra Martins, Manual de Direito da União Europeia (Almedina, Lisbon,
2012); Franz C. Mayer and Mattias Wendel, ‘Multilevel Constitutionalism and Constitutional Pluralism—
Querelle Allemande or Querelle d’Allemand?’, in Matej Avbelj and Jan Komárek, Constitutional Pluralism
in the European Union and Beyond (Hart, Oxford, 2012) 127–51.

2 For a critical view of the transnational constitutionalism see Marcelo Neves, Transconstitucionalismo
(WMF Martins Fontes, São Paulo, 2009) 83 ff.

3 On the birth, spread, and diffusion of the idea of constitutional pluralism see Matej Avbelj and Jan
Komárek (n 1) 2–9.

4 Ana Maria Guerra Martins, Manual de Direito da União Europeia (Almedina, Lisbon, 2012) 35.
5 Nisha Mukherjee and Jonathan Krieckhaus, ‘Globalization and Human Well-Being’ (2012), 33

International Political Science Review, 150–70.
6 Ana Maria Guerra Martins, Manual de Direito da União Europeia (Almedina, Lisbon, 2012) 37 ff.
7 Ibid., 35 ff.
8 Fausto de Quadros, ‘Global Law, Plural Constitutionalism and Global Administrative Law’, in Javier

Robalino-Orellana and Jaime Rodríguez-Arana Muñoz, Global Administrative Law Towards Lex Admin-
istrativa (CMP Publishing, London, 2010) 329–40; Sabino Cassese, ‘La globalisation du Droit’, inMélanges
en honneur de Jean-Paul Costa (Dalloz, Paris, 2011) 124–5; Carlo Focarelli, ‘Costituzionalismo internazio-
nale e costituzionalizzazione della Global Governance: Alla richercha del diritto global’ (2011), 42 Politica
del Diritto, 201–37.

9 Ana Maria Guerra Martins (n 6) 41 ff.
10 Matthias Herdegen, ‘Constitutional Rights and the Diminishing State’, in Constitutionalism, Univer-

salism and Democracy—a comparative analysis (Baden-Baden, Nomos Verlagsgesellschaft, 1999) 183–90;
Gonzalo Maestro Buelga, ‘Globalización y Constitución débil’ (2001), Teoría y Realidad Constitucional n 7,
139; Joseph Stiglitz, Globalization and its Discontents (Norton & Company, Inc., New York, 2003) 3–52;
Anne-Marie Slaughter, ‘Sovereignty and Power in a Networked World Order’ (2004), 40 Stanford Journal
of International Law 283, 284; Christoph Ohler, Die Kollisionsordnung des Allgemeinen Verwaltungs-
rechts—Strukturen des deutschen Internationalen Verwaltungsrechts (Mohr Siebeck, Tübingen, 2005)
11–12; Daniel Esty, ‘Good Governance at the Supranational Scale: Globalizing Administrative Law’
(2006), 115 YLJ 1493; Ulrich Beck, Was ist Globalisierung?: Irrtümer des Globalismus—Antworten auf
Globalisierung (Suhrkamp Taschenbuch Verlag, Frankfurt am Main, 2007); Wolfgang Hoffmann-Riem,
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a real ‘boomerang effect’ (or ‘cross-fertilization’11) through which the national legal
systems start to influence the formation of a worldwide common parameter and end by
suffering its subsequent binding effect.12 This process of normativity consolidation
takes advantage of some national consolidated rules and principles, in order to
fabricate a truly renewed complex of binding global parameters. In the pursuit of the
building of new legal mechanisms able to face the consequences of the freedom of
movement, which characterizes contemporary global society, the national constitu-
tional courts have been developing a ‘judicial dialogue’.

In fact, the development of international organizations and international rules led to
a global legal order, where the normative power is composed, at a first level, by
international treaties and international customary law and, at a second level, by rules
adopted by international organizations, which apply not only to the States, but also to
the civil society inside the States: human beings, undertakings, and non-governmental
organizations. At the global legal order, a centralized heart of executive power does not
exist, but one can identify numerous international organs that have executive func-
tions. Furthermore, after 1990 a considerable number of international courts had been
created with the aim to guarantee and protect international rights and duties. The
global legal order has significantly limited the sovereignty of the State.13

This ‘Global Law’ is not only built by formal or classical international forms of
negotiation between State authorities, but rather forged by a spider web of private
institutions and individuals that cooperate, in a voluntary or in an informal way, to
produce binding norms and principles through the adoption of ‘codes of conduct’ and

‘Constitutional court judge’s roundtable: comparative constitutionalism in practice’ (2005), (Sixth World
Congress of the International Association of Constitutional Law, Santiago, Chile, 14–16 January 2004, 4
International Journal of Constitutional Law), 5578; Sabino Cassese, Il Diritto Globale—Giustizia e Demo-
cracia Oltre lo Stato (Einaudi, Torino, 2009) 5; Jaime Rodrígues-Araña Muñoz, ‘El Derecho Administrativo
Global: un Derecho principial’ (2010), 1 Revista de Derecho Publico de la Universidad de El Salvador, 40;
Colaço Antunes, A Ciência Jurídico-Administrativa (Almedina, Coimbra, 2012) 29.

11 Norman Dorsen, Michel Rosenfeld, Amdrás Sajó, and Susanne Baer, Comparative Constitutional-
ism—Cases and Materials (Thomson, Toronto, 2003) iii; Romano Orrú, ‘Uno sguardo esterno sulla
giurisprudenza costituzionale portoghese: “Ius est ars boni et aequi”: il Tribunal Constitucional, la compar-
azione e le sfide della preservazione dello “Stato Costituzionale” ’, XXV Anos de Jurisprudência Constitu-
cional Portuguesa (Coimbra Editora, Coimbra, 2009) 442; Luiz Magno Pinto Bastos (jr) and Cecilia
Caballero Lois, ‘Beyond the Borders of the National Constitution: Cross-Fertilization and Global Consti-
tutionalism’ (2009), in <http://paperroom.ipsa.org/papers/paper_2833.pdf>; Vlad Perju, ‘Constitutional
Transplants, Borrowing, and Migrations’, in M. Rosenfeld and A. Sajo (eds.), Oxford Handbook of
Comparative Law (Oxford University Press, Oxford, 2012) 1305–9; Christa Rautenbach, ‘South Africa:
Teaching an “Old Dog” New Tricks? An Empirical Study of the Use of Foreign Precedents by the South
African Constitutional Court’, Tania Groppi and Marie-Claire Ponthoreau (eds.), The Use of Foreign
Precedents by Constitutional Judges (Hart Publishing, Oxford, 2013) 185.

12 Juliane Kokott, ‘From Reception and Transplantation to Convergence of Constitutional Models’,
Constitutionalism, Universalism and Democracy—a comparative analysis (Nomos Verlagsgesellschaft,
Baden-Baden, 1999) 74; Hannah Buxbaum, ‘From Empire to Globalization . . . and Back? A Post-Colonial
View of Transjudicialism’ (2004), 11 International Journal of Global Legal Studies, 184; Gábor Halmai, ‘The
Use of Foreign Law in Constitutional Interpretation’, in Sujit Choudry (ed), The Migration of Constitutional
Ideas (Cambridge University Press, Cambridge, 2007) 1328; Romano Orrú (n 11); Christa Rautenbach and
Lourens du Plessis, ‘In the name of comparative constitutional jurisprudence: The consideration of German
precedents by South African Constitutional Court judges’ (2013), 8 German Law Review, 1539. Accord-
ingly, Decision n. 104/2006 of the Portuguese Constitutional Court even noticed the existence of a ‘common
constitutional heritage of the European countries’.

13 Ana M. Guerra Martins (n 6) 41 ff.
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‘technical patterns’. These norms and principles benefit from national experiences in
order to form a real ‘global set of normativity’.

Nevertheless, one has to point out that the global legal order has not yet achieved the
same degree of perfection and effectiveness as the constitutional national orders and
the European Union legal order. As a matter of fact, the sectorial character of its legal
rules, as well as the lack of a global government, cannot be underestimated. Even the
global judicial power reveals itself as less coherent and effective than the national and
the European Union one. To sum up, the national State still plays a determinant role in
the global legal order.14

Besides the global legal order, some regional legal experiences, such as the European
Convention on Human Rights, adopted by the Council of Europe, and, obviously, the
European Union, have been playing a significant role in the theorization of multilevel
constitutionalism. Honestly speaking, the birth of the idea first emerged in the context
of European integration. The European Union does not only possess the public powers
already mentioned, but also shares the principles and values that are the foundations of
the State, such as the rule of law, democracy, and the protection of fundamental rights.
That means the European Union stays a step ahead of other international entities.15

However, it is important to underline that multilevel constitutionalism relies upon
an intricate web of values, principles, and rules, without necessarily demanding a
complete worldwide unification of the applicable binding commands. Accordingly, it
is acceptable to maintain specific national regulations, as long as they are able to secure
the high standards claimed by a truly global society. In order to achieve this goal, there
are two main strategies: i) to forecast national ‘conflict rules’ that allow the courts and
the administrative authorities to apply global/European/foreign law;16 ii) to assure
that the national ‘substantive rules’ are duly interpreted in a way that benefits from
the experiences of other global/European/foreign legal systems and (specially) from the
jurisprudence.17

14 Ana Maria Guerra Martins (n 6) 42. 15 Ana Maria Guerra Martins (n 6) 43.
16 Generally, about this possibility, see Gerhard Thallinger, Grundrechte und extraterritoriale Hoheitsakte—

Ausländseinsätze des Bundesheeres und Europäisches Menschenrechtskonvention (Springer, Wien/New York,
2008); Martin Kment, Grenzüberschreitendes Verwaltungshandeln—Transnationale Elemente deutschen Ver-
waltungsrechts (Mohr Siebeck, Tübingen, 2010); Jörg Menzel, Internationales Öffentliches Recht: Verfassungs-
und Verwaltungsgrenzenrecht in Zeiten offener Staatlichkeit (Mohr Siebeck, Tübingen, 2011).

17 Vicki C. Jackson and Mark Tushnet, Comparative Constitutional Law (Foundation Press, New York,
1999) v and 144; David Fontana, ‘Refined Comparativism in Constitutional Law’ (2001), 49 UCLA Law
Review, 557–62; David Fontana, ‘The Next Generation of Transnational/Domestic Constitutional Law
Scholarship: A Reply to Professor Tushnet’ (2004), 38 Loyola L.A. Law Review 449–50; Anna-Verena Bauer
and Christoph Mikulaschek, ‘Looking Beyond the National Constitution—The Growing Role of Contem-
porary International Constitutional Law. Reflections on the First Vienna Workshop on International
Constitutional Law’ (2005), 7 German Law Journal, 1110; Jan Smits, ‘Comparative Law and its Influence
on National Legal Systems’, in Mathias Reimann and Reinhard Zimmermann (eds.), Oxford Handbook of
Comparative Law (Oxford University Press, Oxford, 2006) 486; Gábor Halmai (n 12) 1329–30; Hélène
Lambert, ‘Transnational judicial dialogue, harmonization and the Common European Asylum System’
(2009), 3 International and Comparative Law Quarterly, 520; Luiz Magno Pinto Bastos (jr) and Cecilia
Caballero Lois (n 11), 2; Christopher Whytock, ‘Foreign Law in Domestic Courts: Different Uses, Different
Implications’, in Donald W. Jackson, Michael C. Tolley, and Mary L. Volcansek (eds.), Globalizing Justice:
Critical Perspectives on Transnational Law and Cross-Border Migration of Legal Norms (State University of
New York Press, New York, 2010) 48–9; Daniel Rauch, ‘Same Difference: Inter-State Legal Citation and the
Supreme Court’s Use of Foreign Law’ (2011), 1 Journal of Politics & Society, 40.
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From a strictly constitutional perspective, one has to acknowledge that if the direct
application of European law can be easily conceived, by contrast, the possibility of a
direct application of global public law by national courts is hardly acceptable.18 The
prejudice against the full extraterritoriality of public law still grows strong among the
major democratic legal systems.19 That is why ‘judicial dialogue’ presents itself as a
privileged instrument for achieving a worldwide consensus about the fundamental
sketches of public law and, especially, of human rights protection.20

In the next section, we will clarify the meaning of ‘judicial dialogue’ and how
important it is in a multilevel constitutional system. We will concentrate on the ‘judicial
dialogue’ that benefits constitutional courts, including the Supreme Courts charged with
the competence to control the respect of constitutional law by legislative acts.

III. Judicial dialogue in a multilevel constitutional system

When referring to ‘judicial dialogue’, we must distinguish it according to:

- Its subjects:
(a) Direct dialogue between courts—not so uncommonly, national constitutional

courts maintain formal cooperative proceedings, namely by the establishment
of several judicial networks that are charged with activities like the exchange
of information, organization of summits and conferences, editing of papers
and books about Constitutional Law;21

18 Showing that Constitutional Courts are more willing to enforce international law rather than foreign
law, see Andrea Lollini, ‘Legal argumentation based on foreign law: an example from case law of South
African Constitutional Court’ (2007), 3 Utrecht Law Review, 64; Christa Rautenbach (n 11) 187.

19 Léon Duguit, Traité de droit constitutionnel, Tome II (2nd edn, E. de Boccard, Paris, 1923) 47; Michel
Fromont (tr) and Ernst Forsthoff, Traité de Droit Administratif Allemand (Bruylant, Brussels, 1969) 36–7
and 252; Juan Alfonso Santamaría Pastor, Fundamentos de Derecho Administrativo (1st edn, Editorial
Centro de Estudios Ramón Areces, Madrid, 1991) 367–8; Martens Bos, ‘Droit international public et droit
international privé: deux identités bien distinctes’, in Theory of International Law at Threshold of the 21st
Century—Essays in honour of Krzyztof Skubiszewski (Kluwer Law International, The Hague/London/
Boston, 1996) 94; Eduardo García de Enterría and Tomás-Ramón Fernández, Curso de Derecho Adminis-
trativo, I (8th edn, Editorial Civitas, Madrid, 1997) 81; Eberhard Schmidt-A�mann, ‘Strukturen des
Europäischen Verwaltungsrechts: Einleitende Problemskizze’, in Eberhard Schmidt-Aßmann and Wolf-
gang Hoffmann-Riem, Strukturen des Europäischen Verwaltungsrechts (Nomos Verlagsgesellschaft, Baden-
Baden, 1999) 18–19; Luciano Parejo Alfonso, Tomás de la Quadra-Salcedo, and António Estella de Noriega,
Manual de Derecho Administrativo Comunitario (Editorial Centro de Estudios Ramón Areces, S.A., 2002)
2; Paulo Otero, ‘Normas administrativas de conflitos: as situações jurídico-administrativas transnacionais’,
in Estudos emMemória do Professor António Marques dos Santos (Coimbra Editora, Coimbra, 2005) 781–2.

20 Vicki C. Jackson, Mark Tushnet (n 17) 144.
21 For instance, the Portuguese Constitutional Court is a regular member of the Ibero-American

Conference of Constitutional Justice (see <http://www.cijc.org/Paginas/Default.aspx>), of the European
Constitutional Courts Conference (see <http://www.vfgh.gv.at/cms/vfgh-kongress/en/index.html>), of the
Constitutional Jurisdictions of Portuguese Official Language Conference and of the Trilateral Conference
(that also includes Italy and Spain). On these cooperative proceedings, see Juliane Kokott (n 12) 74; Olivier
Dutheillet de Lamothe, ‘Constitutional court judge's roundtable: comparative constitutionalism in practice’
(2005), (Sixth World Congress of the International Association of Constitutional Law, Santiago, Chile,
14–16 January 2004), 4 International Journal of Constitutional Law, 555–6; Austen Parrish, ‘Storm in a
teacup: The U.S. Supreme Court’s use of foreign law’ (2007), 2 University of Illinois L. Rev., 675; Romano
Orrú (n 11) 467–9; When-Chen Chang and David Law, ‘The limits of global judicial dialogue’ (2011), 68
Washington Law Review, 535–8; Anne Meutwese and Marnix Snel, ‘Constitutional Dialgogue: An Over-
view’ (2013), 9 Utrecht Law Review, 131.
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(b) Mediated dialogue between courts—this kind of ‘judicial dialogue’ expresses
itself through the analysis and reception of other foreign courts’ jurispru-
dence. This is not a direct dialogue because it does not demand a formal
‘judiciary assistance’, namely by the request and delivery of authenticated
copies of the foreign constitutional decisions. On the contrary, the mere
enquiry of public databases of other Constitutional Courts enables its taking
into account;22

(c) Voluntary dialogue through the reception of legal scholarship—it is rather
common to find plenteous quotations of foreign authors along the decisions
of the Constitutional Courts.23

- Its object:
(a) Written legal texts;24

(b) Jurisprudence;25

(c) Legal scholarship.26

- Its source:
(a) European;
(b) International;27

22 Thereby, see Alec Stone, The Birth of Judicial Politics in France—The Constitutional Council in
Comparative Perspective (Oxford University Press, Oxford, 1992) 7–8; Juliane Kokott (n 12) 74; Neil
Walker, ‘The migrations of constitutional ideas and the migration of the constitutional idea: the EU case’
(2005), EUI Working Paper Law nº 04, 3; Juan Colombo Campell, ‘Constitutional court judge’s roundtable:
comparative constitutionalism in practice’ (2005), (Sixth World Congress of the International Association
of Constitutional Law, Santiago, Chile, 14–16 January 2004), 4 International Journal of Constitutional Law,
544; Dutheillet de Lamothe (n 21) 553–5; Hélène Lambert (n 17) 520; Romano Orrú (n 11) 457–8 and
464–5; Pinto Bastos (Jr)/Cecília Lois (n 11) 5; Teresa Violante, ‘A adjudicação constitucional e o Direito
Comparado’, Teoria da Argumentação e Neo-Constitucionalismo—Um Conjunto de Perspectivas (Alme-
dina, Coimbra, 2011) 338; David Law and Wen-Chen Chang (n 21) 526; Anne Meutwese and Marnix Snel
(n 21) 130–1.

23 Thus, see Iddo Porat, ‘The use of foreign law in Israeli constitutional adjudication’ (2011), in <http://
www.clb.ac.il/uploads/Porat%20-%20Foreign%20Law%20-%20May%204.pdf>, Tel Aviv University, 2011,
3; Mila Verseeg and David Law, ‘The Evolution and Ideology of Global Constitutionalism’ (2011), 99
California Law Review, 1166–7; Anne Meutwese and Marnix Snel (n 21), 123–4. As regards Portuguese
Constitutional Court, see Romano Orrú (n 12) 462.

24 Nevertheless, this is crucial to bear in mind that all foreign written texts must be understood as a part
of a historic legislative (or even customary) process of consolidation of a set of binding rules and principles.
Accordingly, it is also necessary to analyse the reasoning that was involved in the adoption of the foreign
constitutional rules. Therefore, see José de Sousa e Brito, ‘The ways of public reason—Comparative
Constitutional Law and pragmatics’ (1996), International Journal for the Semiotics of Law, 26, 175;
Bruce Ackerman, ‘The Rise of World Constitutionalism’ (1977), 83 Virginia Law Review, 794; Sujit
Choudry, ‘The Lochner era and comparative constitutionalism’ (2004), 1 International Journal of Consti-
tutional Law, 4; Vicki C. Jackson, ‘Comparative constitutional federalism and transnational judicial
discourse’ (2004), 1 International Journal of Constitutional Law, 93; Wolfgang Hoffmann-Riem (n 10)
559; Daniel Rauch (n 17) 56–8; Vlad Perju (n 11) 1309–10.

25 Dutheillet de Lamothe (n 21) 553–5.
26 Some authors show that there is a constant dialogue between the academics and the jurisprudence of

the Portuguese Constitutional Court that mutually influence each other. Thereby, see Romano Orrú (n 11)
449; Teresa Violante (n 22) 353. In general, speaking about the influence of an interchange of legal
scholarship, see Alec Stone (n 22) 7–8; Juliane Kokott (n 12) 74–5 and 77; Ulrich Karpen, ‘Teaching
Constitutional Law’, Constitutionalism, Universalism and Democracy—a comparative analysis (Nomos
Verlagsgesellschaft, Baden-Baden, 1999) 341 and 343; David Fontana (2004) (n 17) 445–83; Luiz Magno
Pinto Bastos (jr) and Cecilia Caballero Lois (n 11) 9–10.

27 For a severe criticism of the use of these international sources as a national constitutional parameter,
see Roger Alford, ‘Misusing International Sources to Interpret the Constitution’ (2004), American Journal
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(c) Transnational/Global;28

(d) Foreign.29

The continuous growth of an effective ‘Global Community of Public Law’ reinforces
the urge for a permanent ‘judicial dialogue’ among the judiciary authorities of each
country.30 This dialogue is not doomed to any institutional or formal proceedings. By
contrast, it is founded on an inorganic and voluntary quest for knowledge of global,
international, European and foreign laws, jurisprudence, and legal scholarship. The
increment of technological means of distance communication31 and the use of English
language32 as a worldwide common language have strengthened the ability for national
courts, lawyers, and academic communities to accede to external sources of constitu-
tional normativity.

The main goal of ‘judicial dialogue’ is to achieve an effective and transparent
‘benchmarking’ of several potential legal solutions that apply on international/Euro-
pean/foreign ground.33

In comparative terms, constitutional academics tend to distinguish among the
international/European/foreign-friendly jurisdictions and the sceptical ones. It is
usual to identify as friendly jurisdictions the ones pertaining to common law and,

of International Law, 57, 57–8 and 67–9; Robert Delahunty and John Yoo, ‘Against Foreign Law’ (2005), 1
Harvard Journal of Law & Public Policy, 313–16.

28 Sujit Choudry (n 24) 4; Vicki C. Jackson (n 24) 91–2; Gábor Halmai (n 12) 1328–9; Austen Parrish
(n 21) 662–3.

29 Against the use of foreign law, see, among many others, Richard Posner, ‘No thanks, we already have
our own laws: The Court should never view a foreign legal decision as a precedent in any way’ (2004), Legal
Affairs, July/August, 40–2; Robert Delahunty and John Yoo (n 27) 291–330.

30 Thereby, see François Venter, Constitutional Comparision—Japan, Germany, Canada & South Africa
as Constitutional States (Kluwer Law International, Lansdowne, 2000) 256; Norman Dorsen/Michel
Rosenfeld/Amdrás Sajó/Susanne Baer (n 11) iii; Teresa Violante (n 22) 340–1.

31 Juliane Kokott (n 12) 74; Gábor Halmai (n 12) 1328–9; Ran Hirschl, ‘The Rise of Comparative
Constitutional Law: Thoughts on substance and method’ (2008), Indian Journal of Constitutional Law, 11;
Raza Husain and Hélène Lambert, ‘The British judiciary and the search for reciprocal relations with its
continental partners’, in Guy Goodwin-Gill and Hélène Lambert (eds.), The Limits of Transnational Law
(Cambridge University Press, Cambridge, 2010) 142; When-Chen Chang and David Law (n 21) 526; David
Law and Mila Versteeg (n 23) 1183; Vlad Perju (n 11) 1305.

32 Hélène Lambert (n 17) 531; Paul Tiedemann, ‘The use of foreign asylum jurisprudence in the German
administrative courts’, in Guy Goodwin-Gill and Hélène Lambert (eds.), The Limits of Transnational Law
(Cambridge University Press, Cambridge, 2010) 67; Raza Husain and Hélène Lambert (n 31) 141; David
Law and Mila Versteeg (n 23) 1183.

33 Not far from this guidance, Konrad Zweigert, ‘Der Einfluß des Europäischen Gemeinschaftsrecht auf
die Rechtsordnung der Mitgliedstaaten’ (1964), 28 Rabels Z, 611 expressed a real idyllic thought according
to which this comparative method should allow to identify the better solution to give to a specific case: ‘The
general principle of law is generally the one that emerges as the best solution after a critical analysis of the
solutions obtain after a journey along some comparative horizons’. About the comparative method as a
modern trace of a global and networked public system, see also Albrecht Weber, ‘Sviluppi nel Diritto
Amministrativo Europeo’ (1998), 3–4 Revue Iinternational de Droit Public, 592; Vicki C. Jackson andMark
Tushnet (n 17) 144; Rudolph Streinz, ‘Der Einfluß des Europäische Verwaltungsrechts auf das Verwaltun-
grecht der Mitgliedstaaten’, in Michael Schweitzer (ed), Europäisches Verwaltungsrecht (Österreichischen
Akademie der Wissenschaften, Wien, 1991) 244; Júrgen Schwarze, ‘Enlargement, the European Constitu-
tion and Administrative Law’ (2004), 53 International Comparative Law Quarterly, 970; Claus-Dieter
Classen, ‘Die entwicklung eines Internationalen Verwaltungsrecht als aufgabe der rechtswissenschaft’
(2008), 67 Veröffentlichungen der Vereinigung der Deutschen Staatsrechtslehrer, 370–3; Sam Halabi,
‘Constitutional Borrowing as Jurisprudential and Political Doctrine in Shri DK Basu v. State of West
Bengal’ (2013), 3 Notre Dame Journal of International & Comparative Law, 8–12.
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specially, countries that take (or took) part in the Commonwealth: Australia, Canada,
India, Israel, New Zealand, South Africa, and the United Kingdom. Well known for
their nationalist positions are the US, French, and German constitutional courts. They
are very restrictive in their acceptance of foreign law (and jurisprudence) as a direct
source of their judicial reasoning. That does not mean that they don’t consider it.34 By
contrast, they only give notice of its existence, with the goal of reassuring the full
applicability of national binding rules and principles. There is a well-known statement
of Chief Justice Marshall, of the US Supreme Court, according to which:

[t]he jurisdiction of the nation within its own territory is necessarily exclusive and
absolute. It is susceptible of no limitation not imposed by it. Any restriction upon it
deriving validity from an external source would imply a diminution of its sovereignty
to the extent of the restriction and an investment of that sovereignty to the same
extent in that power which could impose such restriction.35

In spite of a progressive awareness about the need to ponder foreign law (its jurispru-
dence and legal scholarship),36 the US courts persist in disregarding the possibility of
applying it instead of their national laws.

This bias against the enforcement of international/European/foreign law is perfectly
compatible with an undisputed ‘homeward trend’ that runs all major contemporary legal
systems.37, 38 All across the world, each national court is tempted to put its own laws ahead.

34 Actually, the ‘principle of legal certainty’ claims a certain foreseeability of the judicial decision to be
taken. Even if a national legal system does not rely upon a precedent method, that urge for security may
demand that a Constitutional Court considers foreign laws (including jurisprudence and doctrine) in order
to assure a compatibility between its decisions and previous other decisions taken by foreign courts on the
same matter. Thereby, see Paul Tiedemann (n 32) 64.

35 The Schooner Exchange v McFaddon, of 2 March, 1812 (see 11 U.S. 136, available at <http://supreme.
justia.com/cases/federal/us/11/116/case.html>). For an approach to this decision, see E. N. Kleffens, ‘Sov-
ereignty in International Law’ (1953), Recueil des Cours de l’Academie de Droit International, 82, (I), 86;
Lee M. Caplan, ‘State immunity, human rights, and “jus cogens”: A critique of the normative hierarchy
theory’ (2003), 87 American Journal of International Law, 745–7; Lewis S. Yelin, ‘Head of State immunity as
sole executive lawmaking’ (2011), 44 Vanderbilt Journal of International Law, 931–4.

36 In that sense, Chief Justice William Rehnquist, of the US Supreme Court even came to predict this
evolution: ‘The United States courts, and legal scholarship in our country generally, have been somewhat
laggard in relying on comparative law and decisions of other countries. But I predict that with so many
thriving constitutional courts in the world today . . . that approach will be changed in the near future’ in
‘Constitutional Courts—Comparative Remarks’ (1989), Germany and Its Basic Law: Past, Present and
Future—A German-American Symposium (Nomos Verlagsgesellschaft, Baden-Baden, 1993) 413.

37 As a matter of fact, the administrative international law legal scholarship has underlined a notorious
homeward trend from the national courts that is strengthened by the difficulty of access to foreign law and
by the lack of formation in International Law and Comparative Law. Thus, see Rudolph Heiz, Das fremde
öffentliche Recht im internationalen Kollisionsrecht—der Einfluß der Public Policy auf ausländisches Straf-,
Steuer, Devisen-, Konfiskations- und Enteignungsrecht (Polygraphischer Verlag, Zürich, 1960) 115 and 131;
Christine Breining-Kaufmann, ‘Internationales Verwaltungsrecht’ (2006), 125 Zeitschrift für Schweizer-
isches Recht, 7–73, 30; Martin Kment (n 16) 139–40. Similarly, reporting to Private International Law, see
Marques dos Santos, As normas de aplicação imediata no Direito Internacional Privado—Esboço de uma
teoria geral, I Vol. (Almedina, Coimbra, 1991) 44 and 62–4; Luís de Lima Pinheiro, ‘The “Denationalization
of Transnational Relationships”—Regulation of transnational relationships by Public International Law,
European Community Law and Transnational Law’, Estudos de Direito Internacional Privado—Direito de
Conflitos, Competência Internacional e Reconhecimento de Decisões Estrangeiras (Almedina, Coimbra,
2006) 190.

38 Some time ago, now overtaken, when globalization was still in an embryonic state, even a territorialist
such as Vogel forecast that the principle of territoriality is also bound to a specific historical circumstance
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Nevertheless, the acceptance of truly complex global binding rules and principles—
‘Global Law’—has currently increased. This comprehends the core of the common
constitutional parameters that bind every State and political community, independ-
ently of their national cultural and anthropological specificities.39

The role of the constitutional courts in this work-in-progress is rather crucial
because they tend to be much more eager to learn from foreign experiences and to
interpret national binding rules in a more flexible way.

The ‘judicial dialogue’ also raises some problematic issues. It may lead the national
legal systems to a dangerous ‘race-to-the-bottom’ (or ‘Delaware effect’). After a ‘bench-
marking’ of several national legal solutions, each country may be tempted to reduce its
level of public protection of human rights, in order to render into a competition with
countries that adopt much more flexible regimes. Currently, we may identify a visible
trend to reduce the scope of protection of the binding rules of the countries that are
most committed to human rights and to democratic proceedings of public decision.

The ‘Global Law’, which started as a privileged tool to export human rights and legal
protection all over the world, now risks becoming an instrument that will reduce living
conditions among the major world democratic regimes. In order to assure an adequate
‘medium level of human rights protection’, one must stress that ‘judicial dialogue’ does
not allow national courts to degrade—more than allowed by the proportionality and
other constitutional principles—the scope of protection of their own national consti-
tutions, unless there are democratic proceedings that legitimate that external influence.
While those external sources of normativity do not assure democratic approval pro-
ceedings,40 they cannot truly attempt a removal of the national constitutional binding
rules. Otherwise, the democratic force of Constitutional Law would be completely
shattered.

and its acknowledgment, as a core principle of the contemporary law—specially of the modern Adminis-
trative and Tax Law—should lastly rely upon the ascertainment if those founding conditions still persist
today’ (see Klaus Vogel,Der räumliche Anwendungbereich der Verwaltungsrechtsnorm—Eine Untersuchung
über die Grundfragen des sog. Internationalen Verwaltungs- und Steuerrechts (Alfred Metzner Verlag,
Frankfurt Am Main/Berlin, 1965) 59).

39 Thus, reporting the formation of a concept of ‘universal commonly recognized values’, see Ronaldo
Quadri, ‘La tutela penale degli interessi stranieri e internazionali’, in Scritti Giuridici, III (Diritto delle
comunità europee—Diritto Pubblico—Teoria Generale del Diritto) (Giuffrè Editore, Milano, 1988); Juan
Jose Diez Sanchez, El Derecho Penal Internacional (Ambito espacial de la Ley Penal) (Editorial Colex,
Madrid, 1990) 174; Vicki C. Jackson (n 24) 91–2; Gábor Halmai (n 12) 1329; Austen Parrish (n 21) 642–4;
Paulo Otero, Instituições Políticas e Constitucionais, Volume I (Almedina, Coimbra, 2007) 488; Ran Hirschl
(n 31) 12; Georg Nolte, ‘Das Verfassungsrecht vor den Herausforderungen der Globalisierung’ (2008), 67
Veröffentlichungen der Vereinigung der Deutschen Staatsrechtslehrer, 137–9; Pedro Caeiro, Fundamento,
Conteúdo e Limites da Jurisdição Penal do Estado (Coimbra Editora, Coimbra, 2010) 242–6; David Law and
When-Chen Chang (n 21) 525–6; John Bell, ‘The Relevance of Foreign Examples to Legal Development’
(2011), 21 Duke Journal of Comparative & International Law, 458–9; Maria José Rangel de Mesquita, Os
Direitos Fundamentais dos Estrangeiros na Ordem Jurídica Portuguesa (Almedina, Coimbra, 2013) 182–91;
Sam Halabi (n 33) 13–15. Reporting that even the American founding fathers have included in the
Declaration of Independence the need for ‘a decent respect to the opinions of Mankind’, see Ruth Bader
Ginsburg, ‘A Decent Respect to the Opinions of [Human]kind: The Value of Comparative Perspective in
Constitutional Adjudication’ (2005), 3 Cambridge Law Journal, 578–9.

40 For a critical overview about the democracy of the procedures within international and transnational
structures, see A. Frowein, ‘Constitutionalism in the Face of the Changing Nation State’, Constitutionalism,
Universalism and Democracy—a comparative analysis (Nomos Verlagsgesellschaft, Baden-Baden, 1999)
60–2 and 69–70.
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In fact, it is rather uncommon to ascertain national courts’ decisions—concerning
constitutional matters—that assume a direct enforcement of global, international,
European, or foreign laws. International parameters mostly coincide with national
law, and constitutional regimes tend to be followed by the written legal texts. That
means international conventions do not usually add any significant normative protec-
tion to the one that comes from the national legal system. The Portuguese Constitu-
tional Court provides an example of a court that usually refuses to evaluate an alleged
breach of international law, stating that it would be unnecessary or even superfluous
(see Decisions n. 352/1998, n. 12/2005, n. 682/2006, and n. 185/2010).41

As a matter of fact, the Portuguese Constitutional Court has not yet enforced any
binding parameter stemming from those sources of Global Law. On the contrary, the
Court has adopted a traditional and cautious approach.

IV. The openness of the Portuguese constitutional order
to the multilevel constitutionalism

Before concentrating our attention on the dialogue between the Portuguese Constitu-
tional Court and other international/European/foreign courts, it is important to
underline that the Constitution of the Portuguese Republic (CPR) of 1976,42 last
revised in 2005,43 deals with multilevel constitutionalism, since it is deeply committed
to a ‘friendship’ towards international law in general and, particularly, to European
Union law.

Above all, the Portuguese constitutional ‘friendship’ with multilevel constitutional-
ism in general arises from Article 7 CPR, concerning international relations. This
provision implicitly contains a principle of respect for international law,44 with a
special reference to the human rights and the rights of the peoples, incorporating
into the Constitution45 some principles that are also contained in the Charter of the
United Nations, such as respect for human rights.

Article 7(2) CPR contains the guidelines of Portuguese external policy, some of
which hold notably less relevance nowadays.46 Article 7(4) CPR stresses, in accordance
with our history, that ‘Portugal shall maintain privileged ties of friendship and cooper-
ation with Portuguese-speaking countries’.

41 All decisions of the Portuguese Constitutional Court that are mentioned during this paper may be
found, in Portuguese, at <http://www.tribunalconstitucional.pt/tc/acordaos/>. Summaries of some of them
in English are also available at the same website.

42 An English version of the Constitution is available at <http://www.tribunalconstitucional.pt/tc/con
teudo/files/constituicaoingles.pdf>.

43 Constitutional Law No 1/2005 is available at <http://debates.parlamento.pt/catalog.aspx?cid=r3.dar_
s2rc>.

44 See J. J. Gomes Canotilho and Vital Moreira, Constituição da República Portuguesa, Anotada, vol. I
(4th edn., Coimbra Editora, Coimbra, 2007) 240.

45 Jorge Miranda, ‘Commentary to Article 7’, in J. Miranda and R. Medeiros, Constituição Portuguesa
Anotada, vol. I (2nd edn., Coimbra Editora, Coimbra, 2010) 152.

46 Jorge Miranda (n 45) 154.
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Moreover, Article 7(5) and (6) CPR comprises a constitutional clause of engagement
with the construction and deepening of European integration.47 These two paragraphs
shall be read together with Article 8(4) CPR, which will be mentioned below.

Paragraph (5) of Article 7 CPR reads:

Portugal shall make every effort to reinforce the European identity and to strengthen
the European states’ actions in favour of democracy, peace, economic progress and
justice in the relations between peoples.

Article 7(6) explicitly admits:

Subject to reciprocity and to respect for the fundamental principles of a democratic
state based on the rule of law and for the principle of subsidiarity, and with a view to
the achievement of the economic, social and territorial cohesion of an area of freedom,
security and justice and the definition and implementation of a common external,
security and defence policy, Portugal may enter into agreements for the exercise
jointly, in cooperation or by the Union’s institutions, of the powers needed to
construct and deepen the European Union.

Finally, Article 7(7) CPR constitutes a general clause of acceptance of the Rome Statute
into the Portuguese constitutional order,48 including the jurisdiction of the Inter-
national Criminal Court. This provision must be interpreted in the context of the
protection of human rights and the rights of the peoples. It was added by the
constitutional revision of 2001, in order to overcome the constitutional difficulties of
ratification of the Rome Statute.49

Furthermore, Article 16(1) CPR on the scope and the interpretation of fundamental
rights states that ‘the fundamental rights enshrined in the Constitution shall not
exclude any others set out in applicable international laws and legal rules’. This clause
expresses the openness of the Constitution to the international and European human
rights law. To put it in other words, Article 16(1) CPR foresees an ‘open clause’ in
matters of fundamental rights, meaning that our Constitution receives all human rights
contained in other sources of law (including in international law), as if they were part of
the written Portuguese Constitution. However, one should draw attention to the fact
that since the constitutional catalogue of fundamental rights is rather broad, in
practical terms; this provision does not apply very often.

Additionally, the Portuguese Constitution rules the reception and position of inter-
national law into the Portuguese legal order and the reception and supremacy of
European Union law over the Portuguese legal order.

As regards international customary law, in accordance with Article 8(1) CPR, ‘the
rules and principles of general or common international law shall form an integral part
of Portuguese law’. This includes human rights resulting from universal international
customary law, such as the equal dignity of every person, the right to life, the right to
the integrity of the person, the prohibition of torture and inhuman or degrading

47 J. J. Gomes Canotilho and Vital Moreira (n 44) 243; Paulo Otero, Direito Constitucional Português,
vol. I (Almedina, Coimbra, 2010) 132.

48 J. J. Gomes Canotilho and Vital Moreira (n 44) 248. 49 Jorge Miranda (n 45) 157.
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treatment or punishment, the prohibition of slavery and forced labour, the right to self-
determination of the peoples, freedom of speech, freedom of thought, conscience and
religion, etc.

A significant number of Portuguese scholars50 argue that these rules and principles
are directly binding on the Portuguese state and, consequently, they do not need any
internal specific procedure of reception.

Furthermore, Article 16(2) CPR confers a supra-constitutional value to the Univer-
sal Declaration of Human Rights (UDHR), given that ‘the provisions of this Constitu-
tion and of laws concerning fundamental rights shall be interpreted and construed in
accordance with the Universal Declaration of Human Rights’. In other words, Article
16(2) CPR expressly guarantees that all constitutional principles and norms shall be
interpreted and applied in the light of the UDHR.

As for the position of the human rights that derive from the rules and principles of
general or common international law within the hierarchy of the Portuguese sources of
law, Article 8(1) of the Constitution just states that they are considered ‘an integral part
of Portuguese law’, without responding to the question of whether they prevail or not
over national law, including the Constitution. Therefore, scholars are divided concern-
ing the solution to this problem. On the one hand, there are some scholars who
distinguish between the human rights integrated in the peremptory norms of inter-
national law (jus cogens)51 and the human rights that merely belong to international
customary law, considering that only the first prevail over national law, including
constitutional law.52 The rules and principles of general or common international law,
which cannot be assessed as jus cogens, only prevail over national legislative acts, but
they shall respect the constitutional law.53 On the other hand, there are also some
supporters of the complete supremacy of these rules and principles over national law,
including constitutional law.54

As regards international covenants, Article 8(2) CPR states that all international
conventions are binding on the Portuguese Republic, when duly ratified55 or signed56

by the Head of State, as long as they remain in force at the international level. The
ratification or the signature of the Head of State depends on the documents being

50 Paulo Otero, ‘A Declaração Universal dos Direitos do Homem e Constituição: a inconstitucionalidade
de normas constitucionais?’ (1990), O Direito 122/3, 613; André Gonçalves Pereira and Fausto de Quadros,
Manual de Direito Internacional Público (Almedina, Coimbra, 2005) 283–4; Ana Maria Guerra Martins,
Direito Internacional dos Direitos Humanos (Almedina, Coimbra, 2006) 110 ff; J. J. Gomes Canotilho and
Vital Moreira (n 44) 256; Jorge Miranda, Curso de Direito Internacional Público (4th edn, Principia, Cascais,
2009) 152–3.

51 According to Articles 53 and 64 of the Vienna Convention on the Law of Treaties, some provisions of
the universal international human rights law are qualified as peremptory norms of international law (‘jus
cogens’), for instance, the prohibition of torture, the prohibition of genocide, the right to self-determination.
They prevail over every single rule and they do not allow their removal through any kind of corrective
interpretation. On the problem of the relationship between jus cogens and human rights in general, see
Olivier De Schutter, International Human Rights Law (Cambridge University Press, Cambridge, 2010)
64–89; Javaid Rehman, International Human Rights Law, 2nd edn. (Harlow, Pearson Education, 2010)
25–6; D. Moeckli, S. Shah, and S. Sivakumaran, International Human Rights Law (Oxford University Press,
Oxford, 2010) 113–14.

52 Jorge Miranda (n 50) 152. 53 Jorge Miranda (n 50) 153.
54 Gomes Canotilho and Vital Moreira (n 44) 261.
55 Article 135(b) CPR. 56 Article 134(b) CPR.
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deemed as ‘treaties’ or ‘agreements’. In order to prevent eventual conflicts with
constitutional law, Article 278(1) CPR provides an abstract a priori control:

[t]he President of the Republic may ask the Constitutional Court to conduct a prior
review of the constitutionality of any rule laid down by an international treaty that is
submitted to him for ratification . . . or by any international agreement, the decree
passing which is sent to him for signature.

However, the fact is that conflicts can emerge and Article 8(2) CPR does not give any clear
solution to this problem. As a consequence, Portuguese academics and judicial authorities
have been expressing different points of view. The mainstream opinion supports the
position that international sources of law—including European conventions on human
rights—prevail over ordinary law but they do not prevail over the Constitution.57 By
contrast, they must respect it, mainly basing this opinion on the following arguments:

- Article 204 CPR concerning compliance with the Constitution reads: ‘[i]n matters
that are brought to trial, the courts shall not apply rules that contravene the
provisions of this Constitution or the principles enshrined therein’. As the provi-
sion does not distinguish between internal sources of law and international ones,
this school considers that the courts shall not apply any source, including inter-
national sources, that contravene the Constitution;

- Article 277 CPR allows the Portuguese Constitutional Court to control the
compatibility of any rule—including international rules—with the principles
and rules guaranteed by Fundamental Law;

- Article 278 CPR permits an abstract preventive control of constitutionality.

In spite of the strength of these arguments, there are also some scholars that maintain
the primacy of the international conventions over the Constitution in matters con-
cerning human rights, due to the friendship of the Portuguese Constitution towards
international law, mainly expressed in Article 7,58 mentioned earlier.

The reception of EU law and its supremacy over Portuguese legal order are ruled by
Article 8(3) and (4) CPR.

Regarding Article 8(3) CPR ‘rules issued by the competent bodies of international
organizations to which Portugal belongs shall come directly into force in Portuguese
internal law, on condition that this is laid down in the respective constituent treaties’.
This provision was introduced by the constitutional revision of 1982, due to the
Portuguese accession to the European Communities.59 Its purpose was to automatic-
ally receive EU secondary law and to integrate it into the national legal order without
any procedure of reception.60 However, due to the wording of the provision—‘rules
issued by the competent bodies of international organizations’—it can also be applied
outside the European Union law context.61 In fact, the evolution of international law in

57 Gomes Canotilho and Vital Moreira (n 44) 261.
58 Fausto de Quadros, A protecção da propriedade privada pelo Direito Internacional (Almedina,

Coimbra, 1998) 531.
59 The Portuguese Republic has been a member of the EU since 1 January 1986.
60 Gomes Canotilho and Vital Moreira (n 44) 263.
61 Gomes Canotilho and Vital Moreira (n 44) 263.
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the last two decades has led to the emergence of a normative power before the states
within some international organizations. According to Article 8(3) CPR, provided they
have this power, their mandatory rules come directly into force in the Portuguese legal
order.

Article 8(4) of the CPR stipulates, ‘the provisions of the treaties that govern the
European Union and the rules issued by its institutions in the exercise of their
respective responsibilities shall apply in Portuguese internal law in accordance with
Union law and with respect for the fundamental principles of a democratic state based
on the rule of law’. Historically, this paragraph was introduced in the Constitution by
the revision of 2004, with the aim of ensuring the compatibility of Portuguese consti-
tutional law with the new Treaty establishing a Constitution for Europe, which
provided in Article I 6 the principle that EU law prevails over the law of Member
States. In spite of the failure of this Treaty, due to the negative referenda in France and
in the Netherlands, the Portuguese Constitutional provision remains in force and shall
be interpreted and applied according to the Treaty of Lisbon. That means ‘the Treaties
and the law adopted by the Union on the basis of the Treaties have primacy over the
law of Member States, under the conditions [well settled by the case law of the Court of
Justice of the European Union (CJEU)]’, as the Declaration concerning primacy recalls.

On the one hand, the solution of the conflicts between EU law and national law
results from a constituent decision indirectly taken by the Portuguese citizens, through
their representatives, and, on the other hand, the Constitution recognizes that the
solution of the conflicts between primary and secondary EU law adopted by European
institutions within their competencies belongs to EU law. Therefore, it prevails over
every single internal rule, including constitutional norms.62 However, the supremacy of
EU law over domestic law does not lead to the invalidity of the national rule, but only to
its inapplicability.63 Actually, there is no replacement mechanism of the national rule
by the EU law rule.

The introduction of this paragraph into Article 8 CPR has been strongly criticized by
the most nationalist school of academics,64 given that it represents a loss of sovereignty.
In our opinion,65 EU law prevails over the national legal order, including the Consti-
tution, except when it violates the fundamental principles of a democratic state based
on the rule of law. The question of which jurisdiction is competent to declare whether
such a violation exists or not is disputable. On the one hand, the Constitutional Court
(and the national courts in general) is the guardian of the principles of a democratic
state based on the rule of law according to Portuguese law. On the other hand, the
CJEU is the guardian of EU law. Taking into account the fact that no judicial hierarchy
exists between the national courts and the European courts, but that their relationship
is governed by a system of cooperation, the solution for this issue must be based on the

62 Paulo Otero (n 47) 133; J. J. Gomes Canotilho and Vital Moreira (n 44) 265.
63 Paulo Otero (n 47) 133–4; J. J. Gomes Canotilho and Vital Moreira (n 44) 266.
64 Jorge Miranda, ‘Commentary to Article 8’, in J. Miranda and R. Medeiros, Constituição Portuguesa

Anotada, vol. I (2nd edn, Coimbra Editora, Coimbra, 2010b) 172 ff.
65 Ana Maria Guerra Martins (n 6) 511; Ana Maria Guerra Martins and Miguel Prata Roque,

‘Chapter 18—Universality and Binding Effect of Human Rights from a Portuguese Perspective’, in Rainer
Arnold, The Universalism of Human Rights (Springer, Dordrecht, 2013) 313.
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principle of primacy of EU law over domestic law.66 According to this principle, EU
law cannot be declared unconstitutional and the national courts shall not apply domestic
law that contravenes EU law. In cases where doubt remains, it may or shall make
a preliminary reference to the CJEU, under the terms of Article 267 of the Treaty on
the Functioning of the European Union (TFEU) (including the Constitutional Court).

V. The Portuguese Constitutional Court and
the ‘judicial dialogue’

Taking into consideration how the Portuguese Constitution deals with multilevel
constitutionalism, the Portuguese legal system (and scholars, as well as judges) could
be strongly committed to a sincere and natural openness to external sources of
normativity. Other reasons could also lead to this conclusion: Portuguese history is
highly influenced by multiple connections with other people,67 and the Portuguese
constitutional review system encloses its own originality, rarely seen in other national
legal regimes. Since 1989, the law that regulates the proceedings before the Constitu-
tional Court allows the judicial review of decisions rejecting the application of a rule
appearing in a legislative act on the grounds that it contradicts an international
convention, or that applies it contrary to what has been previously decided on the
matter by the Constitutional Court (see article 70(1)(i), of the Constitutional Court
Law). That means a Portuguese legislative rule may be invalidated by the Court when it
disrespects an international convention that has already entered into force in Portu-
gal.68 Accordingly, international law operates as a real ‘parametric tool’.

Notwithstanding, the Portuguese Constitutional Court has never afforded to neglect a
direct enforcement of foreign law as an autonomous constitutional parameter. By con-
trast, international law has been often used, for constitutional review purposes, as a
rhetoric ‘reinforcement tool’ or as an ‘interpretative tool’ through which the constitutional
judges strengthen their final decisions by showing that they have rendered extensive
research work about the matter that they have in hand.69 The usage of international law

66 J. J. Gomes Canotilho and Vital Moreira (n 44) 270.
67 Numerous foreign civilizations and tribes that have settled themselves in the southern European

territory from Ancient Times to the Middle Ages, the Portuguese Maritime Discoveries, the French
Invasion, during the first decades of the 19th century, and the military help of the British Empire, the
adhesion to the European Union, in 1986, and the adoption of the Euro currency in 2000 are some
examples of Portuguese cosmopolitanism.

68 On the contrary, the French Constitutional Court (‘Conseil Constitutionnel’) has been seriously
reluctant to accept its jurisdiction over the breaches of international conventions by national legal acts.
For criticism, see Mauro Cappelletti and William Cohen, Comparative Constitutional Law—Cases and
Materials (Bobbs-Merrill, Indianapolis, 1979) 152–5.

69 Thereby, Alec Stone (n 22) 10–11; Vicki C. Jackson and Mark Tushnet (n 17) 168–9; Christian Starck,
‘The Legitimacy of Constitutional Adjudication and Democracy’, in Constitutionalism, Universalism and
Democracy—a comparative analysis (Nomos Verlagsgesellschaft, Baden-Baden, 1999) 21; Francois Venter
(n 30) 17–19; Vicki C. Jackson (n 24) 92–3; Anna-Verena Bauer and Christoph Mikulaschek (n 17)
1118–19; Gábor Halmai (n 12) 1333; Stephen Sedley, ‘Constitutional court judge’s roundtable: comparative
constitutionalism in practice’ (2005) (Sixth World Congress of the International Association of Constitu-
tional Law, Santiago, Chile, 14–16 January 2004), in 4 International Journal of Constitutional Law, 570;
Austen Parrish (n 21) 674; Christopher Whytock (n 17) 49; Daniel Rauch (n 17) 40; Teresa Violante (n 22)
348; David Law and When-Chen Chang (n 31) 525; John Bell (n 39) 449; Anne Meutwese and Marnix Snel
(n 21), 126). Referring himself to the German judicial system, see Paul Tiedemann (n 32) 62–3.
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shows the consistency of the Court’s decisions with Global Law and the legal solutions
adopted abroad.70

Actually, it is rather common to observe several quotations of international/Euro-
pean/foreign jurisprudence and academic literature among some of the Portuguese
Constitutional Court’s decisions.71 Excluding the decisions that we will develop in the
next item, we may detach:

- Decision n. 12/2005 takes the European Court of Human Rights (ECtHR) juris-
prudence on pecuniary indemnity for preventive arrest in case of major error into
account;72

- Decision n. 589/2006 takes the ECtHR jurisprudence on justice confidentiality and
the access to documents attached to criminal proceedings into consideration;73

- Decision n. 416/2007 states that the Constitutional Court is bound to the inter-
national sources of law, namely the European Convention on Human Rights
(ECHR) and the Charter of Fundamental Rights of the European Union;

- Decisions n. 216/2010, n. 548/2011, and n. 41/2012 quote the UDHR and the
ECtHR jurisprudence relating to legal support to companies and other institu-
tional subjects;

- Decision n. 281/2011 ponders the ECtHR jurisprudence about impartiality war-
ranties and the participation of judges that had intervened in the appealed
decisions of the court of appeal;74

- Decision n. 527/2011 takes the ECtHR jurisprudence on defence rights and the
right to be notified of the counter-allegations of the Public Attorney into
consideration;75

- Decision n. 340/2013 considers the ECtHR case law on the right against self-
incrimination in criminal procedures (‘nemo tenetur se ipsum accusare’).76

To sum up, one has to emphasize that for the Portuguese Constitutional Court,
international law figures as a privileged instrument for discovering the real scope of
every single fundamental right, but it is hardly an autonomous ground for dismissal of

70 As noticed by Martin Shapiro, Courts: A Comparative and Political Analysis (Chicago University
Press, Chicago, 1980) 1, it comes from common sociological knowledge that whenever two persons cannot
reach a compromise about a dispute the only solution to solve the conflict is to refer to a third person to
settle the dispute. Comparative Constitutional Law acts as that third person, giving a different insight about
the question to settle. In a similar way, see John Bell (n 39) 460.

71 Unlike several other foreign courts—for instance, the American Supreme Court and the English
courts (see Hélène Lambert (n 17) 531)—the Portuguese Constitutional Court does not restrict itself to
English written doctrine. On the contrary, it is rather usual to find different quotations in French, German,
Italian, and Spanish.

72 For instance, see Decisions Brogan v United Kingdom, Ciulla v United Kingdom, N.C. v Italy, and
Sekanina v Austria of the ECtHR.

73 For instance, see Decisions Lamy v Belgium, Lietzow v Germany, Garcia Alva v Germany, and Schöps v
Germany of the ECtHR.

74 For instance, see Decisions Saraiva de Carvalho v Portugal, Procola v Luxembourg, Hauschildt v
Denmark, Morel v France, and Warsicka v Polónia of the ECtHR.

75 Namely, Decision Feliciano Bichão v Portugal of the ECtHR.
76 Namely, Decision Funke v France, J.B. v Suisse, Shannon v United Kingdom, and Saunders v United

Kingdom of the ECtHR.
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a national binding rule, for constitutional purposes.77 Otherwise, foreign law is fre-
quently used as a productive point for comparison. It helps the constitutional judges to
ponder similar legislative solutions, particularly, in order to speculate about potential
alternative measures that could induce a breach of the proportionality principle.78

This reasoning of the Court can be mainly explained by three factors: a) the
incorporation in the Portuguese Constitution of some solutions of international law
and the advances of foreign constitutional law all over the world; b) the wideness of the
catalogue of fundamental rights, including civil and political rights and social, eco-
nomic and cultural rights;79 and c) the system of jurisdictional review of the constitu-
tionality of normative rules.80 As we have already mentioned, almost all internationally
consecrated fundamental rights are also foreseen by the Portuguese Constitution. The
jurisprudence of the Portuguese Constitutional Court has usually stressed that inter-
national binding rules and principles are commonly used as an additional interpretative
tool rather than directly applied (see, for instance, Decisions n. 352/1998, n. 12/2005,
n. 682/2006, and n. 185/2010).

The Portuguese Constitutional Court has even stated (vide Decision n. 101/2009) that
any reference to foreign law, pursuing comparative purposes, cannot be deemed as an
acceptance of those foreign rules andprinciples as an autonomous parameter for the control
of constitutionality. They can help the Court to clarify the best solution for each case,81 but

77 Even on one of the few occasions when the Court expressly accepted international law has a pattern of
validity (see Decision n. 416/2007), it also self-restrained, using those international parameters as an
auxiliary tool for the fixation of the scope of the ‘right to proprietorship’. In a claim concerning the
definition of the amount of an indemnity for expropriation, the Court stated: ‘Moreover, it should be
stressed that this pluridimensionality of the right to proprietorship directly stems from International Law
(see article 17 of the Universal Declaration on Human Rights, article 1(1) of the Additional Protocol to the
European Convention on Human Rights, of the 20th March 1952) that, according to (2) of article 8 and
(1) of article 16 of the Portuguese Constitution, immediately binds the Portuguese legislator and—
particularly—this Constitutional Court. Furthermore, it shall even be mentioned (1) of article 17 of the
European Union Charter of Fundamental Rights, that protects the right to proprietorship, in its different
shapes, expressly disentangling ‘the right to enjoy the property of his legally acquired assets, the right to use
them, the right to dispose of them and the right to transmit them during life or by death. In short the
international concept of the right to proprietorship shall also be considered, for purposes of interpretation
of the normative scope of (1) of article 62 of the Portuguese Constitution’ (Decision n.º 416/2007, available,
in Portuguese, at <http://www.tribunalconstitucional.pt/tc/acordaos/>).

78 Thus, see Neil Walker (n 22) 3; Anna-Verena Bauer and Christoph Mikulaschek (n 17) 1119–20;
Gábor Halmai (n 12) 1330–1; Ran Hirschl (n 31) 12; Michael Rosenfeld, ‘Principle or Ideology?
A Comparativist Perspective on the U.S. Controversy Over Supreme Court Citations to Foreign Author-
ities’ (2006), Benjamin N. Cardozo School of Law/Jacob Burns Institute for Advanced Legal Studies 2008
Working Paper No. 213, in <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1081854>, 8; John Bell (n
39) 449.

79 Further reading on the protection of fundamental rights by Portuguese Constitutional Law, see Ana
Maria Guerra Martins and Miguel Prata Roque (n 65) 312–14.

80 Ana Maria Guerra Martins and Miguel Prata Roque, ‘Jurisprudence—Constitutional/Constitution-
nelle 2007’ (2008), 20 Revue Européenne de Droit Public, 1245 ff.

81 As a matter of fact, this refusal of enforcing foreign law as a constitutional parameter of decision has
been frequently discussed among all Constitutional Courts. That position was well evidenced by a
discussion promoted by the US Association of Constitutional Law, on 13 January 2005, between Justice
Antonin Scalia and Justice Stephen Breyer, both judges of the US Supreme Court. Thus, Vicki C. Jackson
andMark Tushnet (n 17) 144; David Fontana (2004) (n 17) 462–7; Gábor Halmai (n 12) 1332, n. 30; Austen
Parrish (n 21) 644; David Law and When-Chen Chang (n 31) 530, n. 20; Carla Zoethout, ‘The Dilemma of
Constitutional Comparativism’ (2011), 71 Zeitschrift für ausländisches öffentliches Recht und Völkerrecht,
794–5.
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they cannot substitute the national grounds for a non-constitutionality judgment.
However, a correct and wise approach of foreign law may shed some light on a global
consensus about some specific matters, particularly when they contend with world-
wide recognized civil rights.

In the following section we will study some specific Court decisions, where one can
confirm what has just been said.

VI. Analysis of some Portuguese constitutional decisions

The Portuguese Constitutional Court takes international/European/foreign law into
account, mainly in the abstract preventive and ‘successive procedures’.82 That does not
mean that we cannot find any ‘appeal procedures’, where international, European, and
foreign law have been weighted, but due to the general binding character of the
preventive and successive decisions, we will mostly draw attention to Decisions
based on these two kinds of procedures.

1. Decisions on voluntary termination of pregnancy

The first group of decisions that deeply considers international/European/foreign law,
in order to reinforce or interpret national law, concerns the matter of the criminaliza-
tion (or decriminalization) of the voluntary termination of pregnancy when justified by
the will of the pregnant woman until the 12th week.83 Since 1984, several requests of
judicial review have been submitted to the Portuguese Constitutional Court (Decisions
n. 25/1984, n. 288/1998, n. 617/2006, and n. 75/2010). Two of them were integrated in
‘referendum procedures’ (the ones of 1998 and 2006).

a) Decision n. 25/1984

After the entry into force of the Penal Code of 1982, the parliament adopted a new law
that decriminalized the voluntary termination of pregnancy in three exceptional
situations (e.g. risk of death or irreversible injury/lesion for the pregnant woman;
eugenic abortion until the 16th week; pregnancy due to a rape until the 12th week), as
long as the final decision was submitted to medical certification and to a second doctor’s
opinion. In a Catholic society, as Portuguese society used to be, this parliamentary
decision brought forth a huge public discussion. In order to strengthen its arguments,
the Court analysed several legislative solutions adopted abroad (see, particularly, § V of
the decision)—the French Loi n. 75-17, of 17 January 1975; the German Penal Code or

82 On the Portuguese system of constitutional review, see Ana Guerra Martins and Miguel Prata Roque
(n 80) 1245–56.

83 Actually, judicial review of ordinary criminal laws concerning the decriminalization of the voluntary
termination of pregnancy (in certain circumstances) has been one of the most polemic topics in the course
of all constitutional courts jurisprudence. In these terms, see Mauro Cappelletti and William Cohen (n 68)
563–622; Vicki C. Jackson and Mark Tushnet (n 17) 1–143.
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‘Strafrechtsgesetz’ of 1871 with the reviews of 1974 and 1976;84 and the Italian Legge
n. 194, of 22 May 1978. Afterwards, it also developed an extensive study of the
constitutional jurisprudence of those countries.85

Noteworthy is the criticism of the decision taken by the Federal Constitutional
Court of West Germany (Bundesverfassungsgerichthof), on 25 February 1975.86 After
stressing that constitutional courts should restrict themselves to reviewing the most
polemic political decisions adopted by the parliaments, the Portuguese Constitutional
Court stated that the above-mentioned German decision must be faced as one of the
few exceptions where the German Court had surpassed this method of restraint.87

Accordingly, Decision n. 25/1984 did not accept the German Court perspective. In
spite of recognizing that the fundamental right to life comprises the right to life of
the unborn, it concluded that there are other constitutional values that must be
protected and may justify an exceptional lack of punishment of voluntary termin-
ation of pregnancy.

To sum up, in this case the Portuguese Constitutional Court invoked foreign law as a
‘reinforcement tool’.

b) Decision n. 288/98

In 1998, throughout a preventive review of a question to be submitted to a referendum,
the Portuguese Constitutional Court had analysed the constitutional conformity of a
legislative act that would decriminalize the voluntary termination of pregnancy when
justified by the will of the pregnant woman up to the 12th week. In this decision, the
Court established a comparative analysis of other legal regimes,88 giving special
attention to the German new ‘system of delays’ that was adopted as a consequence of
the modification of the German Criminal Code in 1992. Bearing in mind the Decision
of 28 May 1993 of the German Constitutional Court (Bundesverfassungsgerichtshof),89

84 For an extensive overview of the German constitutional jurisprudence concerning this topic, see Vicki
C. Jackson and Mark Tushnet (n 17) 113–40.

85 On the case law of the German, French, and Italian courts, see, among many others, Mauro
Cappelletti and William Cohen (n 68) 563–622.

86 Drawing attention to the importance of this German decision in the dynamics of the Portuguese
Constitutional Court jurisprudence, see José de Sousa e Brito (n 24) 178–80.

87 See § V, 1. of Decision n. 25/1984: ‘If we can say that German constitutional court (federate and
federal) has known, in general, to adequately trace the boundaries between law and politics, such a
statement is not worthy, however, without exception. Deserving much more criticism than agreement, it
appears, for instance, the decision of the Federal Constitutional Court of 25th February 1975 that declared
null and void a 1974 law that largely attenuated and partially eliminated the punishment of abortion . . .
However, the question about deciding if the protection is better secured by other means (for example, by
consultancy and assistance services, etc.), the question about deciding if protection starts immediately after
the conception or only after 12 weeks, the question about knowing if there are reasons, and which, that may
lead to deem as exceptionally admissible an abortion (medical, eugenic, criminological or social indication,
etc.) – all these questions do not find any immediate answer in the Constitution and the legislator must
dispose from a large margin of freedom. In this case, the (German) Court has invaded this margin of
freedom that makes any criticism seem to be justified’.

88 In the Decision n. 288/1998 the Court had expressly quoted Ronald Dworkin, Life’s Dominion—An
Argument about Abortion and Euthanasia (Knopf, New York, 1993).

89 On this decision, see Vicki C. Jackson and Mark Tushnet (n 17) 134–40.
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as well as the famous Decision Roe v Wade90 of the US Supreme Court, taken in 1983,
and the subsequent Planned Parenthood of Southeastern Pennsylvania v Casey of 1992,
the Court underlined that although the Constitution is committed to protect the right
to life—including the foetus to be born—this goal can be reached either by a ‘repressive
method’ (i.e. the criminalization of voluntary termination of pregnancy) or by a
‘preventive method’ (e.g. sexual education and reproductive planning). Accordingly,
the Court concluded that the possibility of decriminalization of the voluntary termin-
ation of pregnancy—in some exceptional circumstances, such as the ones in discussion
in that lawsuit—would not be a disproportionate restriction of the right to life, taking
other constitutional protected values into account, such as the self-determination and
the life of the pregnant woman.

In order to achieve this result, the Court developed an exhaustive research on the
criminal law of the Member States of the European Union (back-to-date), taking their
laws and their constitutional jurisprudence into consideration. The Decision clarified
that some countries did not punish the voluntary termination of pregnancy until a
certain delay, which in the case of Austria (since 1975) was during the first three weeks;
Belgium (since 1990), Denmark (since 1973), Greece, Luxembourg (since 1978),
Sweden (since 1974) until the 12th week of pregnancy; Finland (since 1970) until the
16th week of pregnancy; and France (since 1975) until the 10th week of pregnancy, which
was accentuated by theDecisionof 15 January 1976, of the FrenchConseil Constitutionnel.
The Netherlands did not punish in case of medical assistance without a legal delay,
but usually deemed as only allowed until the 20th week of pregnancy (1981).

Other countries were more restrictive. This was the case of the United Kingdom, that
did not punish until the 24th week of pregnancy, in case of threat to life or personal
integrity to the pregnant woman, in case of rape, and in case of malformation of the
foetus (since 1967 and 1990); Italy did not punish in case of threat to life or personal
integrity to the pregnant woman, in case of rape, and in case of malformation of the
foetus (since 1978), pursuing a Decision of the Italian Constitutional Court (Corte
Costituzionale) of 1975, and later confirmed by another Decision of 1981. However,
this Court has not accepted a referendum on the decriminalization of the voluntary
termination of pregnancy by the will of the mother until the 12th week, on the basis of a
Decision taken in 1997, stating that it could be a disproportionate restriction to the
right to life of the unborn. In Spain, the Criminal Code did not allow the voluntary
termination of pregnancy by the will of the mother, but it was widely accepted that a
doctor may authorize it, taking the psychological health of the pregnant woman into
consideration, since the Decision of the Spanish Constitutional Court of 11 April 1985.

The sole country that criminalized the voluntary termination of pregnancy in any
circumstances was Ireland.

One has to point out that Decision n. 288/1998 shows rather well how far the
Portuguese Constitutional Court goes into its quest for foreign law. Actually, the

90 On the importance of the Roe v Wade case, for purposes of Comparative Constitutional Law, see José
de Sousa e Brito (n 24) 173–8; Vicki C. Jackson and Mark Tushnet (n 17) 5–25; Michael Rosenfeld (n 78)
7–8.
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Comparative Constitutional Law has been called upon as a ‘reinforcement tool’.
Building this parallelism, the Court even underlined that:

the majority of the foreign jurisdictions where there is a Constitutional Court or a
similar institution—and that has been called to take a decision on matters of decrim-
inalization of abortion by the will of the pregnant—has acknowledged the constitu-
tional protection of intra-uterine life, Austria being the only exception. Nevertheless,
that starting point did not prevent those constitutional jurisdictions of, sooner or later,
albeit following different tracks, coming to accept the constitutional conformity of the
decriminalization of the abortion, not only when concurring certain circumstances,
but also during the first third of the pregnancy, by a free decision of the pregnant
mother, when faced with that situation.

c) Decision n. 617/2006

The above approach was later retaken by the Decision n. 617/2006. First of all, the
Court noticed that since it had been faced with the decriminalization of the voluntary
termination of pregnancy, no country has receded in this issue. In order to justify this
statement, the Portuguese Constitutional Court put through an overview of all Euro-
pean legal regimes, namely with the help of contemporary legal scholarship. For
instance, it referred to Article L 2212-1 of the French Public Health Code (Code de la
Santé Publique), approved by Law n. 2000-548, of 15 June 2000, that enhanced the
voluntary termination of pregnancy by will from 10 to 12 weeks, and the correspondent
decision of the French Constitutional Court (Conseil Constitutionnel)91 of 27 June 2001
that did not declare any breach of the Constitution. Furthermore, the Court considered
the Irish referendum of March 2002, by which the Irish people voted against a change
of the Constitution in order to prevent some jurisprudence that allowed the acquittal of
any pregnant woman put in danger of suicide due to her pregnancy.92 The Decision
also mentioned the case law of the ECtHR in Vo v France, of July 2004, on a voluntary
termination of pregnancy caused by medical negligence, according to which it is
disputable to say whether the foetus may be deemed as a person, even though it
benefits from a certain level of legal protection. Lastly, the Portuguese Constitutional
Court quoted the resolution of the European Parliament in favour of the ‘preventive
method’. It recommends that EU Member States adopt a public policy on sexual and
reproductive health that may assure and potentiate a decreasing number of voluntary
terminations of pregnancy and prevent the death of pregnant women due to

91 On the ‘Conseil Constitutionnel’, in a comparative perspective, see Alec Stone (n 22); Dominique
Rosseau, ‘The Conseil Constitutionnel confronted with comparative law and the theory of constitutional
justice: or Louis Favoreu's untenable paradoxes’ (2007), 1 International Journal of Constitutional Law,
28–43.

92 In fact, there was a consolidated criminal jurisprudence, among the Irish courts, according to which a
young 14-year-old girl who was pregnant after having been raped should not be punished if she did not
carry on her pregnancy, in case of risk of committing suicide. The referendum aimed to clarify that the risk
of death did not include self-inflicted death, but the majority of voters disapproved such a restrictive
solution. See Lisa Smith, Abortion and Nation—The Politics of Reproduction in Contemporary Ireland
(Ashgate Publishing, London, 2005) 17–20.
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complications arising from illegal abortions.93 This resolution was followed by Regu-
lation (CE) n. 1567/2003 of the European Parliament and the Council of 15 July 2003,
which adopted several legislative measures concerning the EU’s assistance to the public
policy on reproductive and sexual health of its Member States.94

At the end of the day, Decision n. 617/2006 considered admissible a referendum on
the decriminalization of voluntary termination of pregnancy performed until the 12th
week of pregnancy only grounded on the will of the pregnant woman.

Contrary to the first referendum on this subject, in this one—in spite of not
achieving the minimum percentage of electing participation—the yes vote won.

d) Decision n. 75/2010

Following the above-mentioned referendum, the parliament adopted Law n. 16/2007 of
17 April, which enabled public hospitals to welcome pregnant women that, for several
reasons (e.g. extreme poverty, unemployment, extensive families, etc.) have decided not
to carry the pregnancy to term.

A group of conservative members of the Portuguese Parliament95 required the
control of the constitutionality of some provisions of that Law before the Constitu-
tional Court. Decision n. 75/2010 stated the compatibility of the decriminalization of
the voluntary termination of pregnancy with the UDHR and the ECHR. On the one
hand, it stressed the specific nature of the UDHR as a repository of customary
international law, despite the denial of its conventional binding nature. On the other
hand, this Decision clarified that there was no need to apply those international texts
because the Portuguese written Constitution also foresaw the same patterns harboured
by the latter ones. Accordingly, when applying the national written rules, the Court
would be also applying the same criteria adopted by those international texts.

Revisiting the topic of the conflict of rights held by the pregnant woman and the
foetus, Decision n. 75/2010 considered that the legislative solution of granting an
exceptional criminal exemption in case of voluntary termination of pregnancy until
the 12th week does not constitute a disproportionate restriction of the right to life.
Following the German Constitutional Court (Decision of 28 May 199396), the Portu-
guese Court made a different approach as either the pregnancy is still in its beginning
or as it is in its final weeks of gestation.

Otherwise, the Court updated the research on the decriminalization of the voluntary
termination of pregnancy that it had made in its former decisions. It quotes the
criminal laws of several European countries, such as Austria, Belgium, Bosnia-Herze-
govina, Denmark, Estonia, France, Greece, Macedonia, Netherlands, Romania, Spain,

93 See Resolution of the European Parliament on Rights in Matters of Reproductive and Sexual Health,
in [2003] OJ C, 271-E.

94 [2003] OJ L, 224.
95 According to Article 281(2)(f), of the Portuguese Constitution, 10% of the 230 members of the

Parliament have the capacity to request a review of any legislative act by the Portuguese Constitutional
Court, in order to declare its unconstitutionality.

96 On this German constitutional decision, see José de Sousa e Brito (n 24) 181–2. The full text of the
decision can be found, in German, at BVerfGE (88, 203 ff, 253).

OUP CORRECTED PROOF – FINAL, 10/7/2015, SPi

Judicial Dialogue in a Multilevel Constitutional Network 321



Sweden, Switzerland, Turkey, and the United Kingdom. In this decision the commit-
ment of the Portuguese Constitutional Court to Comparative Constitutional Law is
obvious.

To conclude, Decision n. 75/2010 considers that there are several possible solutions
for the conflict of the rights of the pregnant woman and of the foetus that could be in
conformity with the Constitution. The solution chosen by the Portuguese legislator is
aligned with several other foreign experiences. As a result, it reckons that there is no
evidence of a disproportionate breach of the right to life as foreseen by the Portuguese
Constitution and by international law.

2. Decisions on wiretapping

Another group of decisions that takes international/European/foreign law into consid-
eration relates to wiretapping.

Before 2007, Article 188(3) of the Portuguese Criminal Procedure Code foresaw that
any conversation held by a suspect and a third person that had been recorded through
a subsequently authorized wiretapping deemed as irrelevant by a preliminary judge
should be fully destroyed. Decisions n. 660/2006, n. 450/2007, and n. 451/2007
acknowledged the unconstitutionality of this provision, considering that the full and
definitive destruction of the records would prevent the defendants from using them in
order to contextualize the conversations held. By contrast, after the submission of the
appeal to the Plenary of the Constitutional Court, by its President, Decision n. 70/2008
decided that, in case of a conflict between the rights of defence of an indicted person
and the rights of privacy of third persons, the privacy should prevail and, consequently,
it prescribed the destruction of the recorded conversations. In this Decision the Court
invoked the jurisprudence of the ECtHR, namely Decisions Huvig, of 24 April 1990
(see § 34), Kruslin, of 24 April 1990 (see § 35), Valenzuela Contreras, of 30 July 1998
(see §§ 46, IV and 59), and Prado Bugallo, of 18 February 2003 (see § 30).97

Actually, the former Decision n. 660/2006 had already called upon the referred
jurisprudence (and also upon some comparative analysis) to sustain a diametric point
of view because the ECtHR only admitted the possibility of destroying the records
when the criminal proceeding would be definitely dismissed or in case of a res judicata
effect over the criminal conviction. Through a laborious reasoning, Decision n. 70/2008
provoked a shift of the constitutional jurisprudence. This decision was adopted by the
majority of the Portuguese Constitutional Court.98

97 Among many others, see Lee Bygrave, ‘Data Protection Pursuant to the Right to Privacy in Human
Rights Treaties’ (1998), 6 International Journal of Law and Information Technology, 247–84; Aileen
McHarg, ‘Reconciling Human Rights and the Public Interest: Conceptual Problems and Doctrinal Uncer-
tainty in the Jurisprudence of the European Court of Human Rights’ (1999), 5 Modern Law Review, 671–96;
Yaman Akdeniz, Nick Taylor, and Clive Walker, ‘Regulation of Investigatory Powers Act 2000 (1):
Bigbrother.gov.uk: State surveillance in the age of information and rights’ (February 2001), Criminal Law
Review, 73–90; Evelin Browe, ‘Legality and Data Protection Law: The Forgotten Purpose of Purpose
Limitation’, The Eclipse of the Legality Principle in the European Union (Wolters Kluwer, Alphen aan den
Rijn, 2011) 284–6.

98 The referred judgment was taken by 8 to 5 votes of the Court’s members. All the defeated judges
enclosed a written dissenting opinion stating their particular points of view.
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Although it is fairly debatable whether this reasoning is compatible with the ECtHR
case law, one must highlight that Decision n. 70/2008 has never risked to neglect or to
contradict European jurisprudence. On the contrary, the Portuguese Court was
extremely cautious to disclaim any contradiction between its new decision and the
former decisions of the ECtHR. Accordingly, even when disagreeing with that juris-
prudence, the Portuguese Constitutional Court is very aware of the need to comply
with it.

After the amendment of the Criminal Procedure Code in 2007, the law came to
admit that those records (obtained by wiretapping) could be kept until the end of the
criminal proceedings, although in secrecy, in order to allow the interested parties to use
them for contextualization purposes.

3. Decision on medically assisted procreation

After the entry into force of Law n. 32/2006 (that regulated, for the first time, the use of
medically assisted procreation therapeutics), a group of conservative members of the
Portuguese Parliament requested the review of its constitutionality by the Constitu-
tional Court. According to that plea, several of its provisions were against the Con-
vention on Human Rights and Biomedicine (Oviedo Convention) and the UDHR that,
under the terms of Article 8(2) of the Constitution, are part of the substantive
constitution.

In order to judge this request, the Portuguese Constitutional Court started by
admitting the lack of specific constitutional written rules on medically assisted procre-
ation. As a consequence, the need for comparative and international analysis of
relevant rules and principles increased. Decision n. 101/2009 took into consideration
not only the UDHR, but also the Universal Declaration on the Human Genome and
Human Rights, the Oviedo Convention, and its Additional Protocol on the Prohibition
of Human Cloning. As we have already mentioned, Article 16(1) of the Portuguese
Constitution does not exclude any other fundamental rights set out in the applicable
international conventions.

Furthermore, the Court underlined that the use of Comparative Constitutional Law
would help find a reasonable solution because the problems conjured up by medically
assisted procreation had both global range and meaning. This universal range99 led the
Court to a comparative analysis with other legislative solutions—even if it also clarified
that those foreign law patterns would not be assembled as an autonomous constitu-
tional parameter for national purposes. In its wise wording:

The importance of all these elements must be understood in view of the openness of
the Portuguese constitutional parameters applicable on matters of medically assisted
procreation but this last will be the ones to offer the conclusive criteria for the decision
to be taken.100

99 Referring to the fact that Comparative Constitutional Law is often used whenever there is a universal
standard to be pondered, see Vicki C. Jackson (n 24) 91–2; Francois Venter (n 30) 34.

100 See Decision n. 101/2009, § 5, a), in fine.
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This judgment is one of the most important Court statements about the reception of
international normative parameters by the Portuguese Constitution. Not only does the
Court recognize their universal binding force (as ius cogens), but it also stresses that any
human rights foreseen by an international source takes part of the substantive national
set of constitutional normativity, following Article 16(1) of the Constitution.101 After-
wards, Decision n. 101/2009 embraces a division between the typology of international
sources that may be deemed as a national constitutional parameter. On the one hand,
the Court affirmed the binding effect of the Oviedo Convention and its Additional
Protocol on the Prohibition of Human Cloning—due to its nature of a binding treaty—
but, on the other hand, it also stated that the Universal Declaration on the Human
Genome and Human Rights would not benefit from this binding force because this is a
political resolution adopted by the General Conference of the UN Educational, Scien-
tific and Cultural Organization (UNESCO), during its 29th session, in 1997.

Regarding the Oviedo Convention, the Court also clarified that, even the binding
Article 67(2)(e) of the Portuguese Constitution expressly set out that parliament
should legislate over medically assisted procreation, in a way compatible with human
dignity. Accordingly, the ordinary laws should address the relevant international
binding rules, but the latter should also be in accordance with national constitu-
tional parameters. In the negative case, they would relinquish to the Portuguese
Constitution. That meant the national legislator would benefit from a wide margin of
discretion. Following this approach, Decision n. 101/2009 concluded that those inter-
national rules and principles could not be used as an autonomous standard of
constitutionality, but only because national written constitutional rules already assured
the same effect.

4. Decision on same-sex marriages

Another impressive example of the cosmopolitan trend that crosses the Portuguese
Constitutional Court’s jurisprudence is the case of same-sex marriage. Confronted by a
President of the Republic’s request, the Court discussed whether the concept of
marriage included in Article 16(1) of the UDHR102 forced the national legislator to
confine civil marriage to opposite-sex spouses. Based on a strict interpretation of the
wording of that clause, the President of the Republic maintained that it should be
forbidden to extend civil marriage to same-sex couples.

In order to address the request, Decision n. 121/2010 discussed the meaning and the
influence of the UDHR in the Portuguese legal order, since, as we have already
mentioned, Article 16(2) of the Portuguese Constitution expressly foresees that the
latter must be used as an interpretative tool for constitutional review purposes.
Although the Court reinforced the constitutional significance of the UDHR, it also
clarified that it could only be used with the aim of enlarging the protection of human

101 See Decision n. 101/2009, § 5, b).
102 According to this article: ‘(1) Men and women of full age, without any limitation due to race,

nationality or religion, have the right to marry and to found a family. They are entitled to equal rights as to
marriage, during marriage and at its dissolution.’
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rights and not to diminish it.103 According to the Court, any restriction of a human
right should be directly and expressly foreseen by the written Constitution and not by
means of an indirect interpretation of an international text, even when it is binding.
Hence, the Court stated that the UDHR could not be used as a tool to restrain the full
range of the constitutional protection to the right to marry.104

Furthermore, Decision n. 121/2010 also proceeds to an extensive analysis of com-
parative law on the matter of same-sex marriage, concluding that some countries had
already allowed it (Belgium, Netherlands, Norway, Spain, State of California, Sweden)
and others had adopted different civil union regimes for same-sex couples (Canada,
Denmark, Finland, France,105 Germany, Iceland, Switzerland, United Kingdom). How-
ever, Decision n. 101/2009 explicitly clarifies that:

comparative law still deserves a special reference. It is clear that the Law of other
countries is not a parameter of constitutionality. But there is no doubt that some
matters that are linked with human problems as universal as the ones related to
medically assisted procreation may assume relevance to know what happens in other
juridical experiences and (without losing the sense of autonomy of each juridical
system) to take conclusion, especially when it is possible to deduce common principles
from those experiences.

Moreover, the Court did not spare itself from an accurate overview of several judicial
foreign106 decisions concerning the subject:

- Decision of the German Constitutional Court (Bundesverfassungsgerichtshof) of
17 July 2002 that judged in favour of the constitutional compatibility of the law of

103 Thus, referring to a ‘race to the top’, during which each country tries to strengthen the scope of
protection of their human rights, see David S. Law, ‘Globalization and the Future of Constitutional Rights’
(2008), in Northwestern University Law Review 102, 1277; Iddo Porat (n 23) 23; David Law and Mila
Versteeg (n 23) 1175–7. Now and then, American courts tend to refuse to directly enforce foreign law
because they state that American legal regimes are more protective than the aforementioned. Accordingly,
see Daniel Rauch (n 17) 48.

104 For a different view, Decision n. 121/2010 even quotes a judgment taken by the South African
Constitutional Court, in the caseMinister of Home Affairs v Fourie, whereby it considered that the wording
of Article 16(1), of the UDHR should be interpreted as only allowing an opposite-sex marriage (although it
also stated that this conception was cultural and historically dated).

105 Since the approval of Decision n. 121/2010, France has also approved a bill that opened civil marriage
for same-sex couples. The bill was voted on 12 February 2013, by the National Assembly, and on 12 and 23
April 2013 by the Senate. After a request from a conservative group of members of the parliament, the
French Constitutional Court (‘Conseil Constitutionnel’ ) also ruled that the law was not unconstitutional, on
17 May 2012, and the French President immediately promulgated the bill. Decision n. 2013-669 DC of the
French Constitutional Court is available at <http://www.conseil-constitutionnel.fr/conseil-constitutionnel/
root/bank/pdf/conseil-constitutionnel-137046.pdf>.

106 Referring itself to a former judgment (see Decision n. 359/2009), the Court also mentioned several
judicial decisions taken in Canada and South Africa. Likewise, the German Constitutional Court also
analysed the legal regimes of several other countries concerning same-sex marriages, in order to rule over
their constitutionality (see BVerfGE 105, 315). Accordingly, see Gábor Halmai (n 12) 1338. Similarly,
referring to the US Supreme Court jurisprudence about LGBT rights—for instance Lawrence v Texas, 539
US 548 (2003), see David Fontana (2004) (n 17) 450–7; Anna-Verena Bauer and Christoph Mikulaschek
(n 17) 1111; Ruth Ginsburg (n 39) 589; Noga Morag-Levine, ‘Judges, Legislators, and Europe's Law:
Common-Law Constitutionalism and Foreign Precedents’ (2006), 65 Maryland Law Review, 109; Michael
Rosenfeld (n 78) 2 and 16–27; Robert Leckey, ‘Thick Instrumentalism and Comparative Constitutionalism:
The Case of Gay Rights’ (2009), 40 Columbia Human Rights Law Review, 427 and 442; Carla Zoethout
(n 81) 791.
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same-sex civil unions (Lebenspartnerschaftgesetz) that forbid the marriage of
same-sex couples;

- Decision n. 159/2004 of the Belgium Constitutional Court (Cour d’Arbitrage) of
20 October 2004 that considered same-sex marriage to be in accordance with the
Constitution;

- Decision of the Supreme Court of Hawaii (USA) of 1993 (case Baher v Levin) that
clarified that the federative Constitution could only limit civil marriage to oppos-
ite-sex couples if a ‘compelling interest’ could be shown;

- Decision of the Supreme Court of Vermont (USA) of 20 December 1999 (case
Baker v State) ruled that the principle of equality forbids the exclusion of same-sex
partners from social benefits and warranties similar to the ones given by the force
of marriage;

- Decision of the Supreme Court of Massachusetts (USA) of 2003 (case Goodridge),
which decided in favour of the unconstitutionality of an exclusive opposite-sex
marriage clause for breach of the principle of equality;

- Decision of the Supreme Court of Massachusetts (USA) of 15 May 2008 (case In
Re Marriage) ruled in favour of the unconstitutionality of an exclusive opposite-
sex marriage clause for breach of the principle of equality;

- Decision of the Canadian Supreme Court of 1866 (case Hyde v Hyde) stated that a
Christian concept of marriage forbids its extension to same-sex couples;

- Decision of the Canadian Supreme Court of 9 December 2004 (case Reference Re
Same-Sex Marriage) judged that the principle of equality demanded the extension
of civil marriage to same sex-couples.

The Portuguese Constitutional Court also took the international background of same-
sex marriages into consideration.107 Decision n. 121/2010 quoted several resolutions
from European institutions, such as the European Parliament of the European Union
and the Parliamentary Assembly of the Council of Europe.

In order to strengthen the idea that it is widely accepted in democratic States that
they shall remove any legislative measures which provokes a discriminatory treatment
grounded on sexual orientation, the Portuguese Constitutional Court also summoned
the abundant jurisprudence of the ECtHR.108 Cases, such as Dudgeon v United
Kingdom, of 22 October 1981, Norris v Ireland, of 26 October 1988,Modinos v Cyprus,
of 22 April 1993, and A.D.T. v United Kingdom, of 31 July 2000 ruled that the
criminalization of consensual intercourse between free and willing same-sex adults
would be a serious violation of the right to respect for private life and also a violation of
the principle of non-discrimination. Furthermore, the Portuguese Court also referred
to the Decisions L. and V. v Austria and S. and L. v Austria, both of 9 January 2003, in
which the ECtHR declared that there was no objective and reasonable reasoning for the
conservation of a different legal age for authorized sexual intercourse, as well as to

107 For a comparative overview of the principle of discrimination, see Harry Groves, Comparative
Constitutional Law (Oceana Publications, Dobbs Ferry, NY, 1963) 49–187; Juliane Kokott (n 12) 88–91.

108 All decisions of the ECtHR are available at <http://cmiskp.echr.coe.int>.
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Decision Baczkowski and others v Poland, of 3 May 2007, in which the Court ruled that
the denial of authorization for purposes of public demonstration of lesbian, gay,
bisexual, and transgender (LGBT) supporters by the authorities of Warsaw was
contrary to the freedom of assembly, as well as against the prohibition of discrimin-
ation. In another case (E.B. v France, of 22 January 2008), the European Court also
deemed as a breach of the non-discrimination principle, the denial of a candidature of a
lesbian woman for purposes of single adoption of a child.

Lastly, the Portuguese Constitutional Court also noticed that there had been an
evolution of the ECtHR’s jurisprudence about the meaning of marriage. At an early
stage, this court tended to assume marriage as a specific legal institution only available
for a relation between a man and a woman.109 However, when it evaluated a case of
transsexuality (case Christine Goodwin v United Kingdom, of 11 July 2002), the ECtHR
not only recognized that the right to have a family could not be a mandatory condition
of the right to marry110—namely, in case of infertility or impossibility to conceive by
natural means—but it also clarified that the meaning of civil marriage had been
suffering a strong influence of new social and cultural approaches that implied a new
viewpoint on its contemporary scope of protection.111 Taking the lack of uniformity of
the modern concept of marriage into account, the ECtHR declared that the Member
States of the Convention benefit from a wide margin of discretion in order to regulate
same-sex couples (see cases Mata Estevez v Spain, of 10 May 2001, and Karner v
Austria, 24 July 2003).

Following that lead, the Portuguese Constitutional Court concluded that inter-
national (and national) constitutional law authorizes the ordinary legislator to choose
between the existing options, as long as it assures the non-discrimination of same-sex
couples. The granting of the right to marry to same-sex couples—which concerns one
of the options—does not represent either a breach of any international, or of any
national, constitutional parameter. Accordingly, the decision must stay in the hands of
the legislative branch and, at the end of the day, in the hands of the people of each
country by means of regular and democratic elections.

The same-sex marriages constitutional controversy highlights the importance of
international and foreign law in a globalized world.

VII. Conclusions

The current study permits us to extract the following conclusions:

1. The issue of ‘judicial dialogue’ in a multilevel constitutional network is currently
one of the most interesting topics of public law. As a matter of fact, after World
War II, one can clearly distinguish a global legal order, some regional legal orders,
and an increasing number of national legal orders, where one can identify public

109 Thereby, see Rees v United Kingdom, of 10 October 1986 (see § 49), Cossey v United Kingdom, of 27
September 1990 (see § 43), and Sheffield and Horsham v United Kingdom, of 30 July 1998 (see § 60).

110 See Decision Christine Goodwin v United Kingdom, § 98. About this ECtHR decision, see Carla
Zoethout (n 81) 797–9.

111 See Decision Christine Goodwin v United Kingdom, § 100.
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powers—the normative, the executive, and the judicial—as well as some forms of
participation of the citizens.

2. As the State cannot overcome on its own the multiple challenges of a globalized
world, the emergence of worldwide common constitutional parameters has
become a reality. This ‘global set of normativity’ suffers the influence of national
legal experiences and simultaneously provokes rather significant changes in
national law, contributing to the appearance of a multilevel constitutional
network.

3. In spite of the above-mentioned, the national courts still maintain a strong
reluctance with regard to the direct application of global constitutional param-
eters, due to the prejudice against the extraterritoriality of public law. Therefore,
the dialogue between the courts or, in other words, the ‘judicial dialogue’ presents
itself as a privileged means for achieving and applying a worldwide consensus
about the main issues of public law, such as the protection of human rights.

4. The Portuguese Constitutional Order and the Portuguese Constitutional Court
could not exclude themselves from this evolution. In fact, the Portuguese Con-
stitution deals with multilevel constitutionalism, since it is deeply committed to a
‘friendship’ towards international law, in general, and European Union law, in
particular, as well as to international and European human rights law.

5. Consequently, the Portuguese Constitutional Court has been rather open to
mentioning external sources of normativity in its decisions, such as international,
European, and even foreign law, but strictly as a rhetorical ‘reinforcement tool’ or
as an ‘interpretative tool’. Like many other constitutional courts, the Portuguese
Constitutional Court has never afforded to consider any external source as an
autonomous ‘parametric tool’ of constitutionality.
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