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I. INTRODUCTION
1

The analysis below concerns the status of social welfare rights in Portugal in the pe-
riod subsequent to the country’s entering into the Economic and Financial Assistance 
Programme in 2011.

As is well known, in May 2011, Portugal requested financial assistance from the 
European Commission (EC), the European Central Bank (ECB), and the International 
Monetary Fund (IMF), in order to overcome the structural challenges faced by the 
Portuguese economy, the threat of contagion from the sovereign debt crisis and the 
adverse conditions faced by the Portuguese banking sector.

The agreement on the Programme was formally adopted on 17 May 2011. The Mem-
orandum of Understanding on Specific Economic Policy Conditionality (MoU) and 
the Loan Agreement were signed thereafter. They include a joint financing package of 
78 billion euros, covering the period from 2011 to mid-2014. To this date, the pro-
gramme has been submitted to eleven updates and a final twelfth update is currently 
in process.2 Up to the seventh review of the programme, the acknowledgment that 
the recession was deeper than expected, and the hope for the economy to return to 
growth in a near future was prevailing. Since the eighth review, a discourse about the 
recovery of economic activity progressively reappeared in the wording of the MoUs.

At the moment, as the twelfth review of the programme reaches its conclusion, the 
government speaks of a ‘return to growth’, a ‘current account surplus for the first time 
in decades’, and the resurgence of ‘international bond markets at lengthening maturi-
ties and favourable yields’. In fact, on the basis of the policies adopted, and in the light 
of Portugal’s performance under the programme, the government has requested the 

1 This title adapts a wording, although in a somewhat different context, from J.J. Gomes Canothil-
ho, ‘“Bypass” social e o núcleo essencial das prestações sociais’, in Estudos sobre Direitos Fundamentais 
(Coimbra Editora, Coimbra, 2008), 244.

2 All versions of the Memorandum of Understanding on Specific Economic Policy Conditionality 
can be viewed at http://ec.europa.eu/economy_finance/eu_borrower/mou/2011-05-18-mou-
portugal_en.pdf, last accessed 18.06.2014.
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completion of the twelfth and final review, which ‘would complete the disbursements 
of international assistance under the arrangement’.3

It appears that Portugal’s situation remains less dramatic than Greece’s. The question of 
how much less dramatic our situation really is in comparison to Greece, is presently 
something still uncertain, notwithstanding the government’s optimism. In a useful 
synthesis,

’On top of a 1.5% drop in GDP last year, a further fall of 3.9% occurred in 
2012 with only two other member states, Greece and Cyprus, faring worse. 
Unemployment, at 13%, is well below the Greek or Spanish rate, but newest 
budget cuts, which include another 1.2 billion Euros in public pension pay-
ments, point to a worsening of all major economic indicators. Portugal’s public 
debt, which stood at 107% of GDP last May, is expected to reach 118% by 
the end of this year, even as the budget deficit has been reduced from 9.1% 
of GDP to 5.6%. Further shrinkage is likely, as the Portuguese Prime Minister 
has pledged to cut the deficit still further, to 4.5% this year, which is more 
likely than not to accelerate the economy’s downward spiral. Though the IMF 
predicts that the Portuguese economy will eventually grow enough to reduce 
the debt burden, few people in Portugal believe this.’4

Even if this sombre picture is no longer completely true, the real truth is that no signs 
of recovery are visible concerning social rights. In fact, the programme has led to 
dramatic changes to a wide range of welfare entitlements such as rights to housing, 
health, education, food, and social assistance. Such changes include reductions in fi-
nancial benefits or benefits in kind, the exclusion of categories of persons from certain 
social benefits (most notably the Social Insertion Income, referred to below), as well 
as the state’s general withdrawal from its activities relating to the accomplishment of 
constitutionally entrenched social rights. 

In order to assess the extent of the above-mentioned changes, I focus first on the re-
quirements of the Memorandum of Understanding (MoU) agreed by the Portuguese 
government and the Troika, and its evolution over time. Then, I address the role of the 
‘crisis’ in justifying austerity measures in the reasoning of the Portuguese Constitution-
al Court. Finally, I analyse the scope of the judicial challenges to social rights changes 
due to the austerity programme.

3 See respectively paragraphs 2 and 30 of the Portuguese government’s letter of intent to the IMF 
of 26 May 2014, available at www.portugal.gov.pt/media/1452387/LoI%2012R%20PT.pdf, last 
accessed 18.06.2014.

4 See C. Krakoff, ‘PIGS to the Slaughter: After Greece, Portugal’, posted 15.02.2012 in www.
emergingmarketsoutlook.com. There are two main competing explanations about the causes of 
the Portuguese sovereign debt crisis: those of a more (neo)liberal inclination tend to view the 
crisis as the result of an inefficient labour market, an overly generous welfare state and exces-
sively high wages; on the contrary, those who criticise the neoliberal views consider the crisis as 
the product of more structural factors, including the institutional configuration of the Eurozone. 
Adopting the second explanation, see M. Mortágua, ‘Contrariando os Mitos da Dívida Portugue-
sa’, in T. Phillips (coord.), A Europa à Beira do Abismo: A Crise das Dívidas Soberanas. Memorando da Periferia 
(Bertrand, Lisbon, 2014), 199.
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II. THE MOU’S CONTENT REGARDING SOCIAL RIGHTS AND ITS EVOLU-
TION OVER TIME 

A. Measures anticipated in the MoU

Regarding social rights, the main targets of the first version of the MoU, of 11 May 
2011,5 were health care, education and social security.

The measures concerning these rights, to be carried out beginning with the 2012 
Budget Law, were the following:

- A reduction of costs in the area of education, with the aim of saving 195 mil-
lion euros by rationalising the school network by creating school clusters; 
lowering staff needs; a centralisation of procurement; and a reduction and 
rationalisation of transfers to private schools in association agreements. (1.8.)

- Control of costs in the health sector on the basis of detailed measures men-
tioned below, achieving savings worth 550 million euros. (1.10)

- A reduction of pensions above 1,500 euros according to the progressive rates 
applied to the wages of the public sector as of January 2011, with the aim of 
yielding savings of at least 445 million euros. (1.11)

However, it was in the specific domain of the right to health care that the Memoran-
dum contained more concrete and precise measures. The objectives were to ‘improve 
efficiency and effectiveness in the health care system, inducing a more rational use of 
services and control of expenditures; generate additional savings in the area of pharma-
ceuticals to reduce the public spending on pharmaceuticals to 1.25 per cent of GDP by 
end 2012 and to about 1 per cent of GDP in 2013 (in line with EU average); generate 
additional savings in hospital operating costs’.

In order to pursue these objectives, the original Memorandum foresees an extended set 
of concrete measures, including, among the most relevant, the following:

- To review and increase overall National Health System moderating fees (taxas 
moderadoras). (3.50)

- To substantially cut (by two thirds overall) tax allowances for health care, in-
cluding private insurance. (3.51)

- To achieve a self-sustainable model for health benefit schemes for civil servants, 
the overall budgetary cost of existing schemes – ADSE (civil servants), ADM 
(armed forces) and SAD (police services) – will be reduced by 30% in 2012 
and a further 20% in 2013, at all levels of general government. Further reduc-
tions at a similar pace will follow in the subsequent years towards having them 
self-financed by 2016. The budgetary costs of these schemes will be reduced 
by lowering the employer’s contribution and adjusting the scope of health 
benefits. (3.52)

5 Available at www.portugal.gov.pt/media/371369/mou_20110517.pdf, last accessed 09.01.2014. 
I include in brackets the numbers of the MoU’s clauses specifically referred to in the text.
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- To continue with the reorganisation and rationalisation of the hospital network 
through specialisation and concentration of hospital and emergency services 
and joint management (building on the Decree-Law 30/2011) and the joint 
operation of hospitals. (3.77) 

- To reduce costs for patient transportation by one third. (3.83)

B. The role of the Troika and the Portuguese government in shaping the 
content of the MoU in relation to social rights 

It is said in Portugal that the real authorship of the MoU is a very well kept secret.

Be that as it may, the leader of the Social Democratic Party (PSD) and future Prime 
Minister Pedro Passos Coelho, commenting on his electoral programme on 9 May 
2011, just before the present centre-right coalition government was elected, said the 
following: ‘This programme goes much beyond the Troika’s memorandum’. The fol-
lowing year, during the parliamentary discussion of the 2013 budget, the Prime Min-
ister said that only a reform of the social state could avoid a second bailout.6

These statements give an idea of how the Portuguese government has reacted to the 
content of the MoU in relation to social rights. Even if that content has been primarily 
decided by the Troika it certainly has been supported by the government.7

The austerity programme conducted by the government, in addition to the reduction 
of public wages,8 includes the freezing of public reforms,9 an increase in the age of 
retirement (from 65 to 66 years, according to Law-Decree No 167-E/2013, December 
31), a reduction in the duration of unemployment benefits (according to Law-Decree 
No 64/2012, May 15), as well as the introduction of caps on health, education and 
housing allowances.

The rules of the Social Insertion Income were also revised (Law-Decree No 13/2013 
of 25 January). The amount of the Social Insertion Income is currently 178,15 euros. 
Furthermore, as a result of the new rules, nearly fourteen thousand people lost their 
Social Insertion Income (RSI – ‘Rendimento Social de Inserção’) between September 
and November 2013. In November 2013 there were 234,929 beneficiaries, according 
to data from the Social Security Institute; the data from the Social Security Institute 
relating to November 2012 give evidence of 281,415 beneficiaries.10

6 See newspaper Económico, 31.11.2012.
7 This support is essential especially for those who consider that the ‘Memoranda are programmatic 

guidelines of a political rather than legal character’; see G. Katrougalos, ‘The Greek Austerity 
Measures: Violations of Socio-Economic Rights’, Blog of the International Journal of Constitutional 
Law and ConstitutionMaking.org, 29.01.2013, available at http://www.iconnectblog.com/2013/01/
the-greek-austerity-measures-violations-of-socio-economic-rights/; admitting the legal force of 
the memoranda, see E. Correia Baptista, ‘Natureza Jurídica dos Memorandos com o FMI e com a 
União Europeia’, (2011) 71 Revista da Ordem dos Advogados 71, 477-488.

8 See Art 19, 20, and 21 of Law No 55-A/2010 of 31 December; Art 21 and 25 of Law No 64-
B/2011 of 30 December; Art 27 and 29 of Law No 66-B/2012 of 31 December; Art 33 of Law 
No 83-C/2012 of 31 December. These statutes contain the budgetary laws for the years 2011 to 
2014.

9 See, for example, Art 114 of Law No 83-C/2013 of 31 December.
10 Data available at www4.seg-social.pt/estatisticas, last accessed 09.01.2014.
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C. The MoU’s evolution over time in relation to social rights 

All the measures concerning social rights mentioned above have been upheld and even 
developed in subsequent updates of the MoU.

The second update, of 9 December 2011, for example, states the following:

‘Implement measures aimed at achieving a reduction of at least EUR 200 mil-
lion in the operational costs of hospitals in 2012 (EUR 100 million in 2012 
in addition to savings of over EUR 100 million already in 2011). This is to be 
achieved through the reduction in the number of management staff, concen-
tration and rationalisation in state hospitals and health centers with a view to 
reducing capacity.’ (3.74).11 

These last words are certainly revealing of the dramatic changes that are taking place 
in Portugal in the domain of social rights.

In general terms the structure of the MoU concerning social rights has remained the 
same throughout the successive updates it has been subjected to: in a first instance the 
MoU indicates the savings to be obtained with reductions in the costs of the National 
Healthcare Service, education and social security allowances; and then, subsequently, 
it details the content of some of the measures which are to be undertaken in order to 
obtain those savings, especially as regards the health care system.

Above, I mentioned the measures concerning these rights to be carried out according 
to the original version of the MoU. These measures were replicated, and even aggra-
vated in the successive updates of the MoU.

The second update of the MoU, of 9 December 2011, includes the following measures 
concerning social rights to health care, education and social security: 

- To reduce pension expenditure in gross terms in 2012 by at least 1,260 million 
euros (950 million euros taking into account the losses of government revenues 
at the level of income taxes): by (i) suspending the 13th and 14th monthly 
payments for those pensioners with monthly pension benefits of 1,000 euros 
or more, (ii) suspending on average and in a progressive way the equivalent of 
one of those monthly benefits for those with monthly pension benefits between 
485 and 1,000 euros. The pensions of those receiving benefits below 485 euros 
will be frozen and the lowest pensions will be marginally increased. If a pen-
sioner receives more than one pension, the consolidated pension income will 
be considered for the application of the thresholds defined here. These rules 
will also apply to subventions or subsidies paid by the government that take the 
nature of pensions even if designed otherwise. (1.9.)

- To control costs in the health sector on the basis of detailed measures listed 
below under ‘Health care system’, achieving savings worth some 1,000 million 
euros. (1.10.)

11 Available at www.portugal.gov.pt/media/371411/2r_mou_20111220.pdf, last accessed 09.01. 
2014.
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- To reduce costs in the area of education, with the aim of saving 380 million 
euros by rationalising the school network including by creating school clusters; 
lowering staff needs; centralising procurement; and reducing and rationalising 
transfers to private schools in association agreements and making a more inten-
sive use of EU funds to finance activities in the area of education. (1.12)

- To reduce cash social transfers (other than pensions) by at least 180 million eu-
ros by tightening eligibility criteria and decreasing average benefits in selected 
cases. (1.14)

As already mentioned these measures were in general repeated in the next updates, 
with adjustments to the amount of the savings to be achieved.

Notwithstanding, from the seventh to the eighth and ninth updates, carried out in Oc-
tober 2013, a change is perceptible in the nature of the measures concerning cutbacks 
in social allowances. In fact, in the Memorandum of Economic and Financial Policies 
of 12 June 2013,12 produced in the context of the seventh update of the programme, 
a new item on ‘Legal safeguards’ was added.

The new item’s text is as follows: 

‘9. Legal safeguards. We will take a number of steps aimed at mitigating legal 
risks from future potential Constitutional Court rulings. First, expenditure 
reforms will be designed with the principle of public/private sector and in-
tergenerational equity in mind as well as the need to address the sustainability 
of social security systems. Second, legislation underpinning the expenditure 
reforms will be duly justified on compliance with the fiscal sustainabili-
ty rules in the recently ratified European Fiscal Compact which now ranks 
higher than ordinary legislation. Third, the government will rely as much as 
possible on general laws – rather than on one-year budget laws – consistent 
with the structural nature of the reforms. This also opens the possibility of 
prior constitutional review of said laws, thus allowing early reaction on the 
part of the government in case these reforms raise constitutional issues.’13

This is a reaction to the rulings of the Portuguese Constitutional Court concerning the 
2012 and 2013 budgets, as well as the Court’s decision from August 2013 on the 
imposition of dismissals and redeployments on the public sector. In those decisions the 
Court had struck down the measures included in the State Budget Laws for 2012 and 
2013, which enabled the government to temporarily implement pensions and wage 
cuts in the public sector.

Below, I better explain the grounds of the Court’s landmark decisions on austerity 
measures. Anyway, the reason why the government feels the necessity of taking the 
above-mentioned ‘legal safeguards’ is because it fears adverse rulings by the Constitu-

12 Available at www.portugal.gov.pt/media/1112953/7R_MEFP_20130612.pdf, last accessed 
09.01.2014.

13 This item was maintained in point 7 of the Memorandum of Economic and Financial Policies of 
24.10.2013 (produced on the occasion of the eighth and ninth updates and available at www.
portugal.gov.pt/media/1239041/8_9R_MEFP_20131113.pdf, last accessed 20.06.2014), but 
eliminated in subsequent reviews of the programme.
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tional Court on the measures it deems necessary in order to meet the requirements of 
the austerity programme.

On the other hand, when the aid programme comes to an end, this also implies that 
permanent and structural measures are adopted so that the savings already obtained are 
not lost after the Troika is gone.

Considering these two points, the government recently advanced its most ambitious 
austerity measure, concerning the reform of the pension system.

In the eighth and ninth updates of the programme,14 the government presents this 
measure as follows:

‘PER—pension reform. A pension reform is expected to generate 0.6 billion of 
net savings. It is based on equity principles with preservation of minimum 
socially acceptable income levels, thus protecting those who earn the lowest 
pensions. Specifically, the reform takes into consideration the need to reduce 
the current differences between the civil servants’ regime and the general 
social security regime, aiming at enhancing the fairness of the overall pension 
system. Moreover, while reforms implemented over the past two decades 
have contributed to long-term sustainability, the amount of pension benefit 
payments for which the government is currently liable makes the system 
excessively costly under the current circumstances reassessing the need to 
take into account demographic developments. Accordingly, the reform is 
based on three main elements: (i) an effective increase by one year in the 
statutory retirement age to 66 years—implemented by adjusting the demo-
graphic sustainability factor (prior action); (ii) aligning the rules and benefits 
of the public sector pension funds, CGA, to the general pension regime by 
changing one of the replacement rate parameters from about 90 to about 
80 percent for all applicable beneficiaries, while avoiding double penalization 
of CGA beneficiaries, with a pension below €5,030, with the CES contribu-
tion (structural benchmark), and (iii) means testing survivors’ pensions of both 
CGA and the general pension regime, in cases where these accumulate with 
other pensions. Each of these reforms is implemented through modifications 
to the relevant laws. The necessary legislative proposals have been submitted 
to Parliament.’

In fact this abstract does not give a completely accurate overview of the main points 
of the pensions system’s reform, as envisaged by the government. The reform would 
involve the reduction in 10% of all monthly pension benefits of 600 euros and more. 
Furthermore, this reduction would be applicable to current beneficiaries, only exclud-
ing the beneficiaries who are 75 years old or over.

The legislative proposal concerning the reform of public servants pensions (Proposal 
of Law No 171/XII) was duly approved in parliament and sent to the president of the 
Republic, who submitted the draft law for a priori control by the Constitutional Court 
in late November 2013. The Court struck down the public pensions system’s reform 
as per judgement 862/2013, on the ground of the principle of the protection of le-
gitimate expectations.

14 See the Memorandum of Economic and Financial Policies of 24.10.2013, available at www.
portugal.gov.pt/media/1239041/8_9R_MEFP_20131113.pdf, last accessed 09.01.2014.
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As remarked by a noted constitutional scholar and former justice in the Constitutional 
Court, the government’s draft law confronted the Court with a dilemma:

‘If the Court applies the “principle of protection of legitimate expectations” 
with the absolute character with which this principle was understood in the 
case of job security in the public sector, the Court should declare the law un-
constitutional, as the reduction of pensions covers the current pensioners. But 
by doing this, the Court not only maintains a blatant unequal treatment be-
tween pensioners of the public sector and the private sector (since other things 
being equal pensions of the former pensioners are higher), but it also creates 
a second inequality, now among pensioners of the public sector (since, other 
things being equal, the new pensioners will have lower pensions than current 
pensioners).’15

Commenting on judgement 862/2013, the same scholar remarked:

‘Conferring once more absolute value to the principle of protection of legitimate 
expectations (without parallel in comparative constitutional jurisprudence), the 
Constitutional Court reiterated its view, this time regarding the convergence of 
pensions from the public and private sectors, that public benefits conferred by 
law become constitutionally untouchable, even if this translates into a manifest 
inequality, not only between pensioners from the public sector and the private 
sector, other things being equal, but also between current and future pension-
ers of the public sector’.16

In response to the Constitutional Court’s adverse ruling as per judgement 862/2013, 
deeming as unconstitutional the alignment of the rules and benefits of the public sector 
pension funds with the general pension regime, the government has identified off-
setting measures of comparable size and quality to ensure the attainment of the fiscal 
deficit target of 4% of GDP. These include the frontloading of the planned increase 
in the beneficiaries’ contributions to the special health insurance schemes17 as well as, 
more recently, an increase in the contributions of workers to social security.18

Finally, it should be noted that all above-mentioned austerity measures are exclusively 
based on the MoUs and the government’s implementation of their content. In fact, 
Portugal, being a ‘Programme country’, like Greece and Ireland, was excluded from 
the assessment undertaken under the Macroeconomic Imbalance Procedure, as it was 
already under economic surveillance linked to the financial assistance it receives.19

15 See V. Moreira, ‘Dilema Constitucional’, posted 18.11.2013, in http://causa-nossa.blogspot.
pt/2013/11/dilema-constitucional.html. The translation is mine.

16 See V. Moreira, ‘Quando a Segurança Absoluta Convive Mal com a Equidade’, posted 19.12.2013, 
in http://causa-nossa.blogspot.pt/. The translation is mine.

17 See the Memorandum of Economic and Financial Policies of 27.01.2014, available at www.
portugal.gov.pt/media/1346975/10R-mefp-portugal.pdf, last accessed 18.06.2014.

18 See the recent Proposal of Law No 236/XII, submitted to parliament 12.06.2014 (available at 
www.parlamento.pt/ActividadeParlamentar/Paginas/DetalheIniciativa.aspx?BID=38543, last vis-
ited 18.06.2014). Such an increase, aiming at the sustainability of the social security system, was 
already provided for in the Memorandum of Economic and Financial Policies of 28.03.2014, 
available at www.portugal.gov.pt/media/1394876/11R_MEFP.pdf, last visited on 18.06.2014.

19 The Macroeconomic Imbalance Procedure was applied the first time with the publication of the 
Alert Mechanism Report in February 2012. Based on the analysis in the report, the European 
Commission carried out in-depth reviews for twelve EU Member States. The countries included 
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D. Participation of social partners and other relevant civil society organi-
sations in the managing and shaping of social rights’ changes

In Portugal no such agreement like the Croke Park Agreement has been reached be-
tween the government and the representative unions of the public servants. As is well 
known, in terms of the Croke Park Agreement, and in return for the public servants 
cooperation on wide scale reforms of the public sector aimed at increasing efficiency, 
flexibility and redeployment and at reducing costs and the number of people working 
in the public service, the Irish government gave the commitment of no further reduc-
tions in public servants’ pay rates other than those applied in 2009 and 2010.20

Surely, the relevant civil society organisations were given the opportunity to express 
their views concerning the changes on social rights. However, this occurred by means 
of legally provided mechanisms and not on the basis of a kind of social contract ex-
plicitly entered into for the purpose of reaching an agreement with all social partners 
in face of the adverse conditions imposed by the austerity programme.

Among the aforementioned mechanisms one must mention first of all the agreements 
reached within the Economic and Social Council (‘Conselho Económico e Social’), 
which is the body responsible for consultation and conciliation in the economic and 
social policy domain. The Economic and Social Council includes representatives of the 
government, the organisations that represent workers, business activities and families, 
the autonomous regions and local authorities, as foreseen in Article 92 of the Portu-
guese constitution.

The Economic and Social Council aims at promoting social dialogue and negotiation 
between the government and the social partners – trade unions and employers’ asso-
ciations – and works on the basis of tripartite negotiations between representatives of 
these entities, during which legislative projects concerning labour and social matters 
are assessed and social conciliation agreements (‘Acordos de Concertação Social’) are 
concluded.

In this context, in January 2012 the government and the social partners concluded the 
Tripartite Agreement on Commitment towards Growth, Competitiveness and Employ-
ment.21 This agreement addresses matters of labour policy and work rights, but not 
specifically social and welfare rights.

Anyway, and as explained later, the Constitutional Court’s rulings on the austerity 
measures can perhaps be envisaged as a kind of ersatz for a social contract between the 
government and public sector employees.

III. THE ROLE OF THE ‘CRISIS’ IN JUSTIFYING AUSTERITY MEASURES 

The economic and financial crisis has been a fundamental justification deployed by 
the government in order to sustain its actions before the Constitutional Court. The 

were Belgium, Bulgaria, Denmark, Finland, France, Italy, Hungary, Slovenia, Spain, Sweden and 
the United Kingdom.

20 See more details at http://per.gov.ie/croke-park-agreement/, last accessed 09.01.2014. 
21 Available at www.ces.pt/download/1022/Compromisso_Assinaturas_versao_final_18Jan2012.

pdf.
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government has developed this justification in the reports of the Ministry of Finance 
(‘Exposição de Motivos’) on the state budget’s proposals for 2012, 2013 and 2014, 
which were submitted to parliament.

The same justificatory technique has been used in the draft law concerning the reform 
of the civil servants pensions’ system. In fact, the report on the Proposal of Law No 
171/XII, submitted to parliament in late September, is probably the most extended 
report ever to be included in a draft law and surely the one in which a justificatory 
reasoning based on the economic and financial situation of the country is most explic-
itly assumed.22

Notwithstanding, in several of its rulings the Constitutional Court adopted an activ-
ist stance in striking down the public employees’ pay and pension cuts. However, 
the Court refused the pension and wage cuts not on the basis of the legal force of 
work and social rights, although these are abundantly provided for in the Portuguese 
Constitution. Instead, the reasoning of the Court turns around general principles of 
constitutional law, like the principle of equality and the principle of the protection of 
legitimate expectations.

In judgement 353/12 the Constitutional Court declared unconstitutional the suspen-
sion, included in the 2012 budget, of the holiday and Christmas payments to workers 
of the public sector, considering that this suspension would result in a percentage 
decrease in the annual income of the affected persons in violation of ‘proportional 
equality’.23 According to the Court the difference in treatment of workers in the public 
sector and the private sector – not subjected to such a suspension – was so pronounced 
that the reasons of efficiency of the adopted measure were not enough to justify the 
extent of such a difference.

The unbearable nature of the difference between workers of the public and private sec-
tors becomes evident, in the reasoning of the Court, through the comparison between 
the salary reductions that took place in 2011 and in 2012.

In its judgement 396/11, with regard to the salary reductions that occurred in the 
year 2011, the Court held that the temporary character and the percentage of the re-
ductions made to the income of civil servants, which were between 3.5% and 10% 
of their annual income, were still within the limits of the additional sacrifice required 
from public servants.

22 See Proposal of Law No 171/XII, 2nd Legislative Session, which ‘Establishes mechanisms for the 
convergence of the social protection regime of the public servants with the general system of 
social security, proceeding to the fourth amendment to Law No 60/2005 of 29 December, the 
third amendment to Decree-Law No 503/ 99 of 20 November, the amending of Decree-Law 
No 498/72 of 9 December, which approves the Retirement Statute, and the repeal of rules 
which establish accrued years of service for retirement purposes under Caixa Geral de Apo-
sentações’ (available at www.parlamento.pt/ActividadeParlamentar/Paginas/DetalheIniciativa.
aspx?BID=37904).

23 For a critical appraisal of this concept, see M.N. de Brito & L.P. Coutinho, ‘A “Igualdade Pro-
porcional”, Novo Modelo no Controlo do Princípio da Igualdade?’ (2013) 4 Direito & Política, 
182; M.N. de Brito, ‘Medida e Intensidade do Controlo da Igualdade na Jurisprudência da Crise 
do Tribunal Constitucional’, in G.A. Ribeiro & L.P. Coutinho, A Jurisprudência Constitucional da Crise: 
Ensaios Críticos (Edições 70, Lisbon, 2014), 107.
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However, according to the Court, the additional reduction of 14.3% of the annual in-
come in connection with the holiday and Christmas payments to public sector workers, 
as provided in the Budget Law for 2012, on average more than triples the amount of 
the initial reductions. As a consequence, this new reduction attains a percentage value 
of such high degree that it now becomes evident that those limits have been exceeded.

The same reasoning was repeated by the Court in its judgement 187/2013. In this de-
cision, the court reviewed a number of austerity measures contained in the 2013 state 
budget, in particular the suspension of one of the holiday and Christmas payments to 
workers and pensioners of the public sector. The Court held that such a measure, in 
spite of the fact that it suspended not both (as provided in the Budget Law for 2012) 
but only one of the monthly payments concerning holiday and Christmas, continued 
to demand an additional effort from workers in the public sector that was not required 
from workers with similar incomes in the private sector.

The general conclusion of the Court, in line with what was decided in judgement 
353/2012, was that Portugal’s difficult economic and financial situation should be 
addressed by policies of a general nature and not by measures which affect exclusively 
public sector employees.

However, the Court did not consider the introduction in the State Budget for 2013 
of an ‘Extraordinary Solidarity Contribution’ (CES – ‘Contribuição Extraordinária de 
Solidariedade’) to be in violation of the Constitution. Its tax rates could rise to more 
than 50%, on all pensions, paid by public or private entities, superior to 3,750 euros. 
According to the Court, this is so because affecting relatively high pensions does not 
constitute an illegitimate restriction of the beneficiaries’ rights, but rather constitutes 
a transitional measure justified by financial and economic emergency, and cannot be 
qualified as having a confiscatory nature.

In judgement 474/2013, on the grounds of proportionality and on the constitutional 
principle of the protection of legitimate expectations, the Constitutional Court further 
declared unconstitutional legislative measures which made it easier for the government 
to dismiss civil servants, notwithstanding that similar rules existed for a long time in 
the private sector.

Finally, in its recent judgement 413/2014 the Constitutional Court faced a new prob-
lem. The Court had already asserted, as per judgement 396/2011, that the salary 
reduction between 3.5% and 10% imposed on public sector workers with a monthly 
gross total remuneration exceeding 1,500 euros was not contrary to the principle of 
equality in the distribution of public burdens. Meanwhile, in order to ensure the at-
tainment of the fiscal deficit target of 4% of GDP in the face of the prior adverse rulings 
of the Constitutional Court, the State Budget for 2014 substituted the former reduction 
between 3.5% and 10% by a new gradual reduction between 2.5% and 12%, to be 
imposed on public sector workers with monthly gross total remuneration exceeding 
675 euros. In its judgement 413/2014, the Court decided to maintain the criteria set 
by judgement 187/2013 and thus decided that this new reduction is still to be con-
sidered excessive, and therefore unconstitutional in the light of the principle of the fair 
distribution of public burdens.

A provisional balance of the constitutional case law on the crisis can perhaps be at-
tempted along the following lines. Initially, in its judgement 396/2011 the Court 
accepted the first wave of cuts in salaries of the civil servants with the argument that 
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people ‘who get paid by public funds are not in a position of equality with the other 
citizens, so the additional sacrifice that is required for that category of people – which 
is bound, it is timely to remind, by the pursuit of the public interest – does not em-
body an unjustifiably unequal treatment’.24 It must be recalled that this first wave of 
austerity measures, contained in the 2011 budget, consisted in the reduction from 
3.5% to 10% of public employees salaries’ that exceeded 1,500 euros.25

The further reductions anticipated in the 2012 budget, in addition to the ones included 
in the 2011 budget which were maintained, consisted of the suspension of both the 
holiday and Christmas payments of public employees. This time the Constitutional 
Court considered, as per judgement 353/2012, that the new measures exceeded the 
limits of permitted differentiation between workers of the public and the private 
sectors. The same reasoning was repeated by the Court in its judgements 187/2013 
and 413/2014, as explained above. Furthermore, in judgement 862/2013, as also 
mentioned above, the Court struck down the public pensions system’s reform, which 
attempted to introduce a more equal treatment between pensioners from the public 
sector and the private sector, on the ground of the principle of protection of legitimate 
expectations.

The main conclusion is that the Court does not question the necessity of an austerity 
programme, but only its fair enforcement between public and private workers and 
pensioners. All workers and pensioners must endure the burdens of austerity in rough-
ly equal shares, even if only the fairness of the share of public sector’s workers and 
pensioners has been asserted. This line of reasoning allows the Court to recognise that 
‘we are in a very serious economic and financial situation, in which it is important 
to achieve the public deficit objectives set out in the memorandum of understanding 
in order to ensure the financial subsistence of the State’,26 and, at the same time, to 
consider unconstitutional the provisions of the state budget which the government 
deemed necessary to pursue those objectives.27

In view of the above it is possible to argue that the Court is engaged in a judicial 
activist path, to the point of recommending to the government the adoption of taxes 
as the normal mechanism to distribute the fiscal burdens of austerity policy.28 This 
path has little to do with the enforcement of social or work rights, but is especially 

24 In the original: ‘quem recebe por verbas públicas não está em posição de igualdade com os res-
tantes cidadãos, pelo que o sacrifício adicional que é exigido a essa categoria de pessoas – vincu-
lada que ela está, é oportuno lembrá-lo, à prossecução do interesse público – não consubstancia 
um tratamento injustificadamente desigual’.

25 Art 33 of the Budget Law for 2014, contained in Law No 83-C/2013 of 31 December, substi-
tutes a new reduction from 2.5% to 12% of public employees’ salaries that exceed 675 euros.

26 See judgement 353/12 of the Constitutional Court.
27 This aspect is sometimes forgotten by commentators: see eg C.M. Akrivopoulou, ‘Striking Down 

Austerity Measures: Crisis jurisprudence in Europe’, Blog of the International Journal of Constitu-
tional Law and ConstitutionMaking.org, 26.06.2013, available at www.iconnectblog.com/2013/06/
striking-down-austerity-measures-crisis-jurisprudence-in-Europe/. The Portuguese Constitutional 
Court did not in fact strike down the austerity measures qua austerity measures, but only on the 
ground of their alleged violation of the principle of equality.

28 According to judgement 187/2013, ‘the legislator, in the choice of the political decision, could 
not have failed to confer an autonomous relevance to the principle of equality before public 
burdens, which in principle is brought to effect through the tax system’ (see § 44). In the same 
way, in judgement 413/2014 the Court, while asserting that it does not intend to challenge 
the government’s preference to achieve the sustainability of public finances through expenditure 
restraint measures, reiterates ‘that universal measures of impact – such as tax measures - offer the 
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aimed at the protection of public sector’s employees. This is why I have considered 
above the hypothesis that the Court’s case law amounts to a kind of ersatz of a social 
contract between the government and public sector employees – even if this contract 
is unilaterally imposed on the former by the Court, acting as a proxy of the latter – 
by setting the limits of wages and pensions reductions at the rates introduced in the 
Budget Law for 2011.

There are some apparent exceptions to this crisis case law. One of them is the strik-
ing down, as per judgement 187/2013, of Article 117 of Law No 66-B/2012 of 
31 December, which subjected the amounts of social benefits granted in the events of 
illness or unemployment to a ‘contribution’ of, respectively, 5% and 6%. The Court 
considered that this measure was not in violation of the workers’ rights to ‘material 
assistance’, as provided for in Article 59 of the Constitution, and the citizens’ rights to 
protection in case of illness, as provided for in Article 63. In the Court’s opinion the 
Constitution does not protect a concrete amount of social protection in the cases of 
illness and unemployment. Furthermore, according to the Court,

‘compliance with the constitutional protection programme of citizens in illness 
and unemployment depends, in each historical moment, on financial and mate-
rial factors, and it is the task of the legislator to define the situations that require 
protection and the content of the corresponding social right’.

On the other hand, the Court continues,

‘while the reversibility of concrete rights and subjectively grounded expecta-
tions is not to be put in doubt, one cannot fail to recognise that there will 
always be a limit, even in a state of economic emergency, which is the essen-
tial core of an existential minimum already brought into effect by the general 
legislation disciplining the entitlement to social benefits in the contingencies of 
illness or unemployment, so the constitutional parameter of a decent existence 
may be affected’.

The Court also considered in this respect a violation of the proportionality principle.

Another apparent exception to the general tendency of its crisis case law is the Court’s 
striking down, as per judgement 413/2014, of a provision of the State Budget Law 
for 2014 containing a measure similar to the one adopted in Article 117 of Law No 
66-B/2012 of 31 December. Unlike Article 117 of the State Budget Law for 2013, the 
new provision expressly guaranteed the minimal value of the social benefits granted 
in the event of illness or unemployment, as defined by law. Notwithstanding this cor-
rection, the Court considered that the aforementioned legal provision was in violation 
of the proportionality principle, even if the right to an existential minimum was now 
guaranteed by the safeguard of the minimal value of the social benefits in question.

In this same judgement 413/2014, the Court also struck down a provision of the State 
Budget Law for 2014 which admitted the reduction, or even suppression, of the social 
benefit due to the spouse or partner of a contributor to the social security system in 
the event of the contributor’s death (the so called ‘survival pension’). According to 
the aforementioned provision the reduction could take place if the beneficiary was 

best guarantees of escaping from the outset to a censorship resulting from the application of the 
principle of equality’ (see § 44).
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already being paid other social benefits. Once again, the Court said that this provision 
was not in violation of the constitutional right to social security. However, the Court 
considered that the provision was in violation of the equality principle as it especially 
affected beneficiaries of the ‘survival pension’ as opposed to beneficiaries of other 
social benefits.

This is not the place to develop a complete critical account of these opinions, but they 
surely confirm the Court’s resistance to review the austerity measures on the basis of 
the constitutionally entrenched social rights.29 In fact, the right to a minimum income 
is construed by the Court, following previous decisions (most notably judgement 
509/2002), as directly based on the principle of human dignity, as well as on the 
principles of proportionality and equality, and not in connection with constitutional 
social rights.30

However, a more political reading of the Court’s case law is certainly possible. Accord-
ing to this reading the Court is reacting against an international and European handling 
of the crisis on a purely economic basis. On the contrary, by engaging in an activist 
path the Court asserts its political role as the guardian of the democratic constitutional 
order, as no other democratically legitimated power is willing to assume that role on 
a European scale and the Portuguese government is tied by its commitment to the 
austerity demands of the guardians of the international and European economic consti-
tutional order, ie the IMF, the European Commission and the European Central Bank. 
And this is, without a doubt, the most recent act of the European democratic deficit’s 
drama: having a court defending the political integrity of the national constitutional 
order as the democratic locus of social justice, against the excessive demands of the 
global economic order, and even against the will of the elected government. On the 
other hand, perhaps such a development could only have taken place in an excessively 
state-dependent economy as Portugal.

IV. THE SCOPE OF JUDICIAL CHALLENGES TO SOCIAL AND WELFARE 
RIGHTS CHANGES AND THEIR ROLE IN BROADER SOCIAL MOBILISA-
TIONS AGAINST THE CRISIS

In Portugal, not only did the challenges to changes in social and welfare rights take 
place mainly in the Constitutional Court, these challenges were also mainly pursued by 

29 For a different view, see the interesting study by R. Cisotta and D. Gallo, ‘Il Tribunale Costitu-
zionale Portoghese, i risvolti sociale delle misuri di austerità ed il rispetto dei vincoli internazi-
onali ed europei’, in (2013) 7 Diritto Umani e Diritto Internazionale 2, 465 et seq. The authors express 
the opinion that judgement No 187/2013 amounts to the reaffirmation of the Portuguese ‘social 
sovereignty’ by means of the law’s judge and not the law’s author (see ibid, 480). This certainly 
reverses the usual terms of the debate on the democratic legitimacy of the judicial review. For 
a completely opposed view, see G. A. Ribeiro, Judicial Activism Against Austerity in Portugal, Blog of 
the International Journal of Constitutional Law and ConstitutionMaking.org, 03.12.2013, available at www.
iconnectblog.com/2013/12/judicial-activism-against-austerity-in-portugal/. On the other hand, 
it must be recognised that the Constitutional Court’s crisis case law addresses a more profound 
political problem posed by the European economic-centered constitution, as explained in the 
text. 

30 According to J.J. Gomes Canthilho, ‘“Bypass” social e o núcleo essencial das prestações sociais’, 
in Estudos sobre Direitos Fundamentais, op cit, 244, the Constitutional Court’s case law on the right to a 
social minimum is tantamount to put social rights in brackets.
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the political actors.31 In fact, all major Constitutional Court decisions that challenged 
the austerity measures were produced in the context of what the Portuguese Constitu-
tion labels ‘abstract procedures of constitutional review’, or successive abstract review 
of legislation.32 These procedures can only be initiated by the president of the Repub-
lic, the prime minister, the ombudsman, the attorney general and a certain number of 
members of parliament (Art 278 and 281 of the Portuguese constitution). Citizens also 
have access to the Constitutional Court by means of concrete review of legislation cas-
es. In these cases the Court has the jurisdiction to hear the appeal from court decisions 
that apply, or refuse to apply, a legal rule on the ground of unconstitutionality. Still, 
the truth is that all the relevant Constitutional Court decisions, including all its deci-
sions mentioned above, have been produced in cases of abstract constitutional review.

This is somewhat awkward in view of the fact that the Portuguese Constitution con-
tains an extended catalogue of economic, social and cultural rights. Specifically provid-
ed as social rights are the right to social security (Art 63), the right to health care (Art 
64), the right to a decent housing (Art 65), the right to a safe environment (Art 66), 
the right to the protection of the family (Art 67), the right to parenthood (Art 68), the 
rights of children (Art 69), the rights of young people (Art 70), the rights of disabled 
citizens (Art 71), and the rights of the elderly (Art 72).

31 One relevant exception is a judgement of July 2013 of the Administrative Court of Lisbon 
(‘Tribunal Administrativo de Círculo de Lisboa’) that suspended the government’s decision to 
close the principal maternity hospital of Lisbon, the ‘Maternidade Alfredo da Costa’. This judicial 
decision, grounded inter alia on the violation of the social right to health care provided for in Ar-
ticle 64 of the Constitution, was adopted in an interim procedure and is now under appeal before 
the Central Administrative Court. Considering the fact that prior decisions of the administrative 
courts already decided that a government’s decision to close a hospital is not justifiable (see eg 
the decision of the Supreme Administrative Court of 06.03.2007, Rec. 1143/06) it is probable 
that the decision of the Administrative Court of Lisbon will be overruled. It is also worth men-
tioning that the European Court of Human Rights (ECHR) on 8 October 2013 made its decision 
in the combined cases of Da Conceição Mateus v Portugal and Santos Januário v Portugal. In these cases, the 
applicants, Antonio Augusto da Conceição Mateus and Lino Jesus Santos Januário, two Portuguese 
nationals, had seen a reduction in their pension payments. The applicants’ state pensions were 
set up in 14 equal instalments, as usual in Portugal: one per month, plus additional holiday 
and Christmas payments in July and December. From January 2012 and for the duration of the 
Economic and Financial Assistance Programme, the applicants’ holiday and Christmas subsi-
dies were reduced by approximately 50%. The pension cut was only to affect the holiday and 
Christmas payments, while their monthly pension remained the same, and was scheduled to last 
from 2012 to 2014. The cumulative losses amounted to approximately 10% of the applicants’ 
respective total annual pension payments. According to the ECHR, and in direct opposition to 
the Portuguese Constitutional Court, ‘In the light of the exceptional economic and financial crisis 
faced by Portugal at the material time and given the limited extent and the temporary effect of 
the reduction of their holiday and Christmas subsidies, the Court considers that the applicants 
did not bear a disproportionate and excessive burden.’

32 In successive abstract review of legislation, a norm already in force can be declared contrary to 
the Constitution, in which case it is considered null and void and ceases automatically to produce 
any effect and the other courts and public or private entities should act in conformity, meaning 
such norm may no longer be applicable. For a general overview of the Portuguese system of 
constitutional review, see the report by J. de Sousa Ribeiro & E. Mealha, ‘Constitutional Courts 
as “Positive Legislators”, available at www.tribunalconstitucional.pt/tc/content/files/relatorios/
relatorio_004_confwashington.pdf, last accessed 20.06.2014.
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On the other hand it can be said that the legitimacy of the state is tied to the provision 
of social rights.33

However, these two facts, ie an extended provision of social rights in the constitution 
and the perception of the legitimacy of the state as tied to the provision of social 
rights, have not been able to generate a culture of judicial challenges of the violation 
of such rights. In fact, it can be claimed that Portugal’s constitutional commitment to 
social rights has neither led to a culture of judicial enforcement of social rights, nor 
to a reduction of socioeconomic inequality.34 One possible explanation is a ‘clientelist’ 
model of social policymaking, with a significant diversion of social benefits from the 
most needed.35 Perhaps this also explains why the Portuguese people initially accepted 
the austerity measures without taking to the streets.

There have been, however, some signs of a growing and generalised discontent: four 
general strikes, out of a total of ten since the Portuguese revolution of 1974, have taken 
place since the beginning of the austerity programme (24 November 2011; 22 March 
and 14 November 2012; and 27 June 2013).

An illustrative episode of this growing discontent is the attempted reduction of the 
TSU (‘Taxa Social Única’) – the business contribution to social security – by 5.75%, 
down to 18%, as announced by the Prime Minister on 7 September 2012. On the 
same occasion, the government also announced its intention to increase the contribu-
tion of workers to social security to 18%, ie an increase of seven percentage points. 
The measure should have been applied both to private and public sector employees. 
Despite the arguments of the Prime Minister, who justified the reduction of the TSU 
with the need to improve the financial situation of private companies and to ‘fight the 
growth of unemployment’, the measure soon generated strong opposition, not only 
political opposition and opposition from the unions, but even from the parties within 
the government coalition. As a result two major demonstrations took place in Lisbon 
on 15 and 21 September 2012, and the government gave up this measure.36 In spite of 
this, and certainly as a reaction to judgement 413/2014 of the Constitutional Court, a 
slight increase in the contributions of workers to social security was recently proposed 
by the government, as per Proposal of Law No 236/XII, submitted to parliament on 
12 June 2014.

In spite of these signs of public discontent, no specific claims or findings related to 
social rights have played any role in the above-mentioned general strikes and demon-
strations, even if the general perception of social rights retrenchment was underlying 
all of them. 

33 See P. Ramos Pinto, ‘Housing and Citizenship: Building Social Rights in Twentieth-Century Por-
tugal’, (2009) 18 Contemporary European History, 199-215.

34 In fact, of the OECD countries only Turkey and Mexico register higher income disparities: cf 
‘Growing Unequal: Income Distribution and Poverty in OECD Countries’, OECD, 2008.

35 Cf L. Vasconcelos Ferreira, ‘Social Protection and Chronic Poverty: Portugal and the Southern 
Welfare Regime’, (2005) 168 FEP Working Papers, 12, 18.

36 See Diário de Notícias, 06.09.2013.
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